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The Facets of (Dis)Unity in Europe Today

Type of Balkanization Object

* A Inter-Professional Attorney v. Notary v. Judge v. Bailiff v. …

* B Inter-National German  Lawyer v. French Lawyer

* C Inter-Local Lawyers in various parts of one state

I t P l A  f l    f l
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Inter-Personal A group of lawyers v. a group of lawyers

A. Relations among different branches of the 
legal profession – trans-European comparisons

The issues

• Is European legal profession united by the 
common vision of the well-functioning justice
system?

Inter-Professional

PPJ 2010

– Mutual collaboration or hostility and rivalry?

• Do all branches of legal profession exist in all parts
of Europe?

– Well-established and emerging legal professions?

– Interim and trans-legal professions? Para-legals?

• Is there a uniform European landscape of legal 
professions?

– Uniform ratios of particular profession?
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B. Relations among the same legal 
professions in different European jurisdictions

The issues

• Is there a uniform European understanding of the role 
of the particular branches of legal profession?

– Same work? Same functions? Same attitude?

Inter-National

PPJ 2010

• Is there a uniform profession of the European
lawyer/judge/notary?

• What are the indicators for the trans-European
comparisions of legal professions?

– Comparative legal research? Laws? Procedures?

– Structural comparisons? Social status? 

– Approach to problems? Psychology?

C. Diversification within a single branch of
legal profession

The issues

• Three ways of diversification in the same legal 
profession:

– Inter-local
b l l

Inter-Local, Inter-Personal

PPJ 2010

• Lawyers in urban centres, lawyers in rural areas

• Lawyers in the North and South

– Inter-personal
• Lawyers in large law firms v. solo-practitioners

• Lawyers in international practice v. lawyers engaged
exclusively with domestic clients (“national lawyers”)

– Inter-societal: ethical standards and relation towards the 
public good

• Old and new understanding of the legal services

Statistical comparisons of
legal professions in Europe

PPJ 2010
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< 10 10 do 20 20 do 30 > 30

Ireland (3)
Great Britain (4)
Azerbaijan (4)
Armenia (5)
Denmark (7)
Georgia (7)
Turkey (7,5)
Malta (9)

Spain (10)
France (10)
Netherlands (11)
Italy (12)
Russian Federation (12)
Moldova (13)
Switzerland (13)
Norway (14,5)
Portugal (15)

Poland (20,5)
Austria (21,5)
Slovakia (23)
Germany (25,5)
Czech Rep. (26,5)
Hungary (27)

Macedonia (32)
Greece (33,5)
Serbia (33,5)
Slovenia (39,5)
Croatia (41)

Number of judges and the groups of States
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Iceland (16)
Finland (17)
Romania (17)
Latvia (17)
Estonia (17,5)
Sweden (19)
Litvania (19,5)
Bulgaria (19,5)

Judges per 100.000 inhabitans; source: EJS 2002

< 5.000 € 5.000–10.000 € 10.000 – 20.000 € 20.000 – 50.000 € 50.000 – 100.000 € > 100.000 €

Moldova (1,5)
Ukraine (2)
Georgia (2,7)
Bulgaria (3,2)
Azerbaijan (4)
Armenia (4,1)

Latvia (6,3)
Romania (8,4)
Serbia (9,1)

Slovakia (10,3)
Poland (12,5)
Lithuania 
(12,7)
Czech R. (15,1)
Hungary (17,2)
Estonia (18 7)

Croatia (21)
Slovenia (22)
France (23,7)
Austria (28,1)
Malta (31,6)
Portugal (32,2)
Italy(33 3)

Finland (48+)
Sweden (53,2)
Andorra (61,19
Netherlands 
(61,2)
Island (76)
Denmark (77 2)

Switzerland (100)
Ireland (108)
Liechtenstein 
(111)
England (167,6)
Scotland (218,6)

Income of judges
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Estonia (18,7) Italy(33,3)
Germany (35,5)
Spain (42,8)

Denmark (77,2)
Norway (81)

Brutto annual salaries of
judges at the beginning of their career (in €)

Source: EJS 2002
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Income of judges at the beginning 
and the end of their judicial carreers

< 50 % 50 - 100 % 100 – 200 % > 200 %

Scotland (13%) Romania (55%) Slovenia (100%) Czech Rep. (210%)
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Scotland (13%)
Iceland (13%)
Malta (15%)
Armenia (16%)
Georgia (26%)
Azerbaijan (29%)
Serbia (36%)
Estonia (37%)
Norway (41%)
Latvia (47%)
Slovakia (48%)
Denmark (48%)

Romania (55%)
England and Wales
(59%)
Sweden (67%)
Moldavia (69%)
Ireland (74%)
Poland (75%)
Netherlands (78%)
Hungary (95%)

Slovenia (100%)
Switzerland (100%)
Finland (106%)
Bulgaria (124%)
Germany (132%)
Portugal (140%)
Lithuania (154%)
Spain (161%)
Croatia (163%)
France (175%)

Czech Rep. (210%)
Italy (226%)
Austria (293%)
Ukraine (479%)
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Enforcement agents and notaries
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Year Lawyers % Interns %

1992 1221 100 380 100

1994 1782 146 483 127

Volatility of the comparisons – dynamic change
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1997 2100 172 550 145

2004 2493 204 965 254

2008 3427 280 1620 426

Total # of lawyers and their interns registered in Croatia
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• Legal professions as a part of the public service for 
enforcement of civil rights?
– Old and new understanding of the role of legal professionals

• Lawyers as problem-solvers or problem-makers? 
• Oversized professions as the cause of inefficiency?

• The Eastern reception of Western models: misplaced 
harmonization?
– Independence as a shield from social responsibility?

• Back to the future: compatibility of the IT-era with the re-
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feudalization of the legal profession
– Re-establishment of monopolies and professional privileges in the 

transition countries

• Marginalization of the role of the universities
– Professional schools: a fight over the control of access to 

profession: from a uniform to a diverse educational background
– Suppressing the legislative role of the legal academia: from 

professors as legislators to professionals as legislators?
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Thank you for your attention!

19
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JOHN P.WESTWOOD

THE INSTITUTE OF LEGAL EXECUTIVES 
(ILEX)( )

UK
DIRECTOR OF INTERNATIONAL 

PROGRAMMES

THE ‘SEISMIC’ EFFECT OF THE LEGAL 
SERVICES ACT 2007

THE LEGAL SERVICES ACT 2007

……………SEEKS TO LIBERALISE AND 
REGULATE THE MARKETS FOR LEGAL 
SERVICES IN THE UK, TO ENCOURAGE 
MORE COMPETITION AND PROVIDE AMORE COMPETITION AND PROVIDE A 
NEW ROUTE FOR CONSUMER 
COMPLAINTS.

NATURE AND SCOPE OF THE UK LEGAL 
SERVICES MARKET 2004

• In 2003 - £19 Billion
• Exported - £1.3 Billion
• Imports - £403 million
• 97000 Solicitors (75000 in private practice)
• 3400 Solicitors working overseas• 3400 Solicitors working overseas
• 15000 Barristers
• 22000 members of ilex
• 850 licensed conveyancers
• 850 Registered Trade Mark Attorneys/900 Public 

Notaries

PRE - 2007

• HISTORICAL PERSPECTIVE

OFFICE OF FAIR TRADING  

COMPETITION LAW

ATTITUDE OF THE PROFESSIONS

• EXISTING REGULATION - ISSUES 

OVERLAP

GAPS

CONFLICTS OF INTEREST

• NEED FOR A MORE EFFECTIVE AND INDEPENDENT 

COMPLAINTS HANDLING ARRANGEMENTS

CONSUMERS AT THE CENTRE

• INCREASE PUBLIC TRUST AND CONFIDENCE

• ENSURE CONSUMER INTERESTS WERE REPRESENTED 
EFFECTIVELY

• ENSURE COMPETITION WAS NOT UNJUSTIFIABLY 
RESTRICTED

• ENSURE  APPROPRIATE STANDARDS OF EDUCATION 

TRAINING AND CONDUCT WERE MAINTAINED
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CONSUMERS AT THE CENTRE (CONT)

• IMPROVE REDRESS ARRANGEMENTS TO ENSURE THAT 
CONSUMERS WERE GIVEN QUICK AND FAIR REDRESS

• ENSURE THAT APPROPRIATE STANDARDS WERE 
MAINTAINED THROUGH EFFECTIVE REGULATION AND 
DISCIPLINARY ARRANGEMENTS

• ENSURE THAT ACCESS TO JUSTICE WAS PROVIDED AND 
IMPROVED

• ENSURE THAT THE INDEPENDENCE OF THE LEGAL 
PROFESSION FROM OUTSIDE INFLUENCES WAS MAINTAINED

CLEMENTI REVIEW

THE BRIEF, HOW TO:

• DEVELOP A MORE EFFECTIVE REGULATORY PROCEDURE
• REFORM COMPLAINTS PROCEDURES
• ENCOURAGE COMPETITION

ENGAGEMENT WITH STAKEHOLDERS

• CONSUMER ORGANISATIONS
• REGULATORY BODIES
• OTHER PROFESSIONAL BODIES
• OTHERS – UNIVERSITIES/COLLEGES

THE LEGAL SERVICES ACT 2007

• THE LEGAL SERVICES BOARD

• LEGAL DISCIPLINARY PARTNERSHIPS

• ALTERNATIVE BUSINESS STRUCTURES

THE LEGAL SERVICES BOARD

OVERSEER/SUPERVISOR

SAFEGUARDING THE INDEPENDENCE OF THE PROFESSION

• ASSIST IN THE MAINTENANCE OF STANDARDS OF 
REGULATION, EDUCATION AND TRAINING

• PRACTISE GOOD CORPORATE GOVERNANCE

• PRODUCE AN ANNUAL REPORT

• ESTABLISH A CONSUMER PANEL

THE LEGAL SERVICES BOARD (CONT)

• EIGHT REGULATORY OBJECTIVES

• FIVE PROFESSIONAL PRINCIPLES

• SIX RESERVED LEGAL ACTIVITIES

REGULATORY OBJECTIVES

• PROTECT/PROMOTE THE PUBLIC INTEREST
• SUPPORT THE CONSTITUTIONAL PRINCIPLE OF LAW
• IMPROVE ACCESS TO JUSTICE
• PROTECT AND PROMOTE THE INTERESTS OF CONSUMERS
• PROMOTE COMPETITION 
• ENCOURAGE A STRONG DIVERSE AND EFFECTIVE LEGAL• ENCOURAGE A STRONG DIVERSE AND EFFECTIVE LEGAL 

PROFESSION
• INCREASE PUBLIC UNDERSTANDING OF THE CITIZENS LEGAL 

RIGHTS AND DUTIES
• PROMOTE AND MAINTAIN ADHERENCE TO THE 

PROFESSIONAL PRINCIPLES

** SERVICES SUCH AS ARE PROVIDED BY AUTHORISED 
PERSONS

** AUTHORISED PERSONS ARE THOSE INVOLVED IN RESERVED 
LEGAL ACTIVITIES
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PROFESSIONAL PRINCIPLES ARE:

That authorised persons should; 

• Act with independence and integrity

• Maintain proper standards of work

• Act in the best interests of their clients

• Should comply with their duty to the court to act with independence 
in the interests of justice

• Ensure client confidentiality

OFFICE FOR LEGAL COMPLAINTS

• SINGLE GATEWAY FOR ALL COMPLAINTS AGAINST ALL 
LEGAL SERVICES

• DISCIPLINARY MATTERS REMAIN THE RESPONSIBILITY OF 
INDIVIDUAL APPROVED REGULATORS

PROFESSIONAL BODIES

REGULATION V REPRESENTATION

• SOLICITORS REGULATORY AUTHORITY (SRA)

• BAR STANDARDS COUNCIL

• ILEX PROFESSIONAL SERVICES

OPPORTUNITIES/CHALLENGES 

LEGAL DISCIPLINARY PARTNERSHIPS 
(LDP’S)

SRA CAN AUTHORISE LDP’S

PRACTICES WHERE UP TO 25% OF PARTNERS OR 
EQUIVALENT MANAGERS ARE NON-LAWYERS WITHOUT ANY 
EXTERNAL OWNERSHIP.

ALTERNATIVE BUSINESS STRUCTURES
(ABSs)

Will enable lawyers like solicitors, 
barristers and legal executives to share 
management and control of the firm with 
non lawyers such as accountants estatenon lawyers such as accountants, estate 
agents etc in a new business entity

OPPORTUNITIES/THREATS

OPPORTUNITIES

• FINANCE – EXTERNAL INVESTMENT

• FLEXIBILITY

• MERGERS

• TRAINING

• ABILITY TO REWARD GOOD NON-LEGAL STAFF WITH 
PARTNERSHIP/OWNERSHIP OPPORTUNITIES

• MORE CHOICES – ONE STOP

• PRICE
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OPPORTUNITIES/THREATS

THREATS

• BREAK UP OF THE ENTITY PERCEPTION

• REGULATOR V REGULATOR

• COMPETITION - THE END OF THE SMALL FIRM

• COMMODITISATION

• LAWYERS/LAW FIRMS THEMSELVES

• TESCO LAW
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Legal Education Legal Education 
and the Future of and the Future of 

the Legal Profession:the Legal Profession:

A Play in Three ActsA Play in Three Acts

Janet WalkerJanet Walker
PPJ Program 2010 PPJ Program 2010 

Act I

A Tale of Two Countries A Tale of Two Countries 
at the Crossroadsat the Crossroads Canada (Osgoode Hall)Canada (Osgoode Hall)

EnglandEngland
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“disputes 
had become 

the lucrative 
playthings playthings 

of rival teams 
of lawyers”

Neil Andrews

Act II

Three Faces of Three Faces of 
Civil Justice ReformCivil Justice Reform

1. England1. England

Commissions Commissions 
f f of of 

InquiryInquiry

2. Canada 2. Canada -- Rules CommitteesRules Committees

and public consultationand public consultation

3. United States3. United States

 American Law American Law 
InstituteInstitute

 NCCUSLNCCUSL

..

 Rules Rules 
CommitteesCommittees

etc.etc.
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Act III

The Project on Teaching Procedure The Project on Teaching Procedure 

…the impact of procedure on:…the impact of procedure on:
the legal curriculum,the legal curriculum,
the academy,the academy,
the profession, andthe profession, and
civil justice reformcivil justice reform

No, it will not No, it will not 
be easy...be easy...

we live in we live in …we live in …we live in 
interesting interesting 
timestimes

but...but...

The future is The future is 
bright…bright…bright…bright…

Thank you!Thank you!
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The Legal Profession in Italy: 
Regulation vs Competition?

Elisabetta Silvestri

Università di Pavia, Italy

Italy

Lawyers: 230,000

•290 lawyers  per 
100,000 inhabitants

•26.4 lawyers per each 
professional judge in 
office (European 
average ratio: 7 to 1)

Consiglio Nazionale 
Forense 

(National Bar 
Association)

165 Ordini degli 
Avvocati

(Local Bar 
Associations)

Regulation of professional services 

Restrictions to:

‐ access to the 
profession;

‐ fee fixing and 
recommended fees;

‐ advertising;

‐ business structure.

Reserved rights

The 
European 
Framework

• Concept of Undertaking: ‘every entity engaged
in economic activity, regardless of its legal status
and the way in which it is financed’ : C 41/90,
Höfner and Elser vs Macroton GmbH [1991]

• Concept of Economic Activity: any activity
‘consisting of offering goods and services on a
given market is an economic activity’ : C 35/96,
Commission vs Italy [1998].

• For the purpose of competition law (art. 101, sec.
1 of the Treaty of Lisbon), A) members of the Bar1 of the Treaty of Lisbon), A) members of the Bar
are ‘undertakings’; B) the Bar Association must
be regarded as an ‘association of undertakings’;
C) regulations adopted by the Bar Association
amount to ‘decisions by associations of
undertakings’: C 309/99, J. C. J. Wouters, J. W.
Savelbergh and Price Waterhouse
Belastingadviseurs BV vs Algemene Raad van de
Nederlandse Orde van Advocaten [2002].

TREATY OF LISBON, TITLE VII, COMMON RULES ON COMPETITION, TAXATION 
AND APPROXIMATION OF LAWS

RULES ON COMPETITION
SECTION 1

RULES APPLYING TO UNDERTAKINGS
Article 101

(formerly,  Article 81 TEC)
1. The following shall be prohibited as incompatible with the internal market: all

agreements between undertakings, decisions by associations of undertakings
and concerted practices which may affect trade between Member States and
which have as their object or effect the prevention, restriction or distortion of
competition within the internal market, and in particular those which:co pet t o w t t e te a a et, a d pa t cu a t ose w c :

(a) directly or indirectly fix purchase or selling prices or any other trading
conditions;

(b) limit or control production, markets, technical development, or investment;
(c) share markets or sources of supply;
(d) apply dissimilar conditions to equivalent transactions with other trading

parties, thereby placing them at a competitive disadvantage;
(e) make the conclusion of contracts subject to acceptance by the other parties of

supplementary obligations which, by their nature or according to commercial
usage, have no connection with the subject of such contracts.

2. Any agreements or decisions prohibited pursuant to this Article shall be
automatically void.

3. [omissis]



9.6.2010

2

The Italian 
Landscape

• 2006: Legge Bersani (a statute for
liberalization in professional services). It
repealed: A) mandatory fees and
minimum fees; B) the prohibition
against success fees; C) the prohibition
against advertising; D) the prohibition
against multi-services partnerships and
companies.

• 2009: Report of the Italian antitrust
authority (Autorità garante della
concorrenza e del mercato – AGCM) on
competition in professional services.

• 2010: A bill for the reform of the legal
profession pending before the
Parliament.

Legal 
Services

Competition

Is it possible 
to find a 

Regulation

sensible  
point of 
balance?

The Legal Profession in Italy: 
Regulation vs Competition?

Conclusion



GIUSEPPE FINNOCHIARO: TABLES FOR THE PRESENTATION 
 
TABLE 1 
New civil jurisdictional proceedings commenced before all the Italian Justices of the Peace. Brute numbers and, between brackets, the proportional 
increase/decrease of proceedings in comparison with previous year, divided on the nature of the proceedings. 
Data collected in the web site www.istat.it 

 
Year 

Ordinary 
proceedings 

Special 
proceedings 

Administrative 
sanctions 

oppositions 

Injunctions 

2000 438.866 393.196 153.125 388.478 
2001 457.346 (+4,21%) 387.202 (-1,52%) 339.466 (+121,69) 372.057 (-4,22%) 
2002 451.058 (-1,37%) 373.663 (-3,49%) 358.152 (+5,50%) 362.988 (-2,43%) 
2003 525.572 (+16,51%) 424.638 (+13,64%) 350.500 (-2,13%) 404.670 (+11,48%) 
2004 583.166 (+10,95%) 463.788 (+9,21%) 415.836 (+18,64%) 433.944 (+7,23%) 
2005 465.465 (-20,18%) 387.701 (-16,40%) 639.807 (+53,86%) 378.560 (-12,76%) 
2006 457.693 (-1,66%) 372.953 (-3,80%) 756.422 (+18,22%) 360.844 (-4,67%) 
2007 441.990 (-3,43%) 366.049 (-1,85%) 859.742 (+13,65%) 345.172 (-4,34%) 

 
TABLE 2 
New civil jurisdictional proceedings commenced before all the Italian Tribunals. Brute numbers, divided on the nature of the proceedings. 
Data collected in the web site www.istat.it 

 
Year 

Ordinary procedings Proceedings 
concerning 
labour law 

Proceedings 
concerning tenancy of

 
Bankruptcies 

 
Injunctions 

 First instance Appeal housing 
buildings

not housing 
buildings

2000 482.610 7.941 162.006 74.072 28.644 53.782 319.061 
2001 475.553 7.066 158.696 71.492 29.609 49.984 335.988 
2002 460.523 8.185 150.948 73.083 30.159 45.911 343.963 
2003 482.893 12.062 162.759 79.092 31.127 47.358 382.870 
2004 504.075 19.900 166.961 87.574 39.054 52.422 422.912 
2005 508.668 24.160 160.569 84.570 40.565 52.169 400.781 
2006 473.876 38.089 135.527 82.376 38.920 39.755 403.539 
2007 486.360 48.189 145.046 85.407 40.235 23.570 444.321 

 
TABLE 3 
New proceedings concerning separation and divorce commenced before Italian Tribunals. Brute numbers, and, between brackets, the proportional 
increase/decrease of proceedings in comparison with previous year, divided on the nature of the proceedings. 
Data collected in the web site www.istat.it 

 
Year 

Separations Divorces Modifications of the 
separation/divorce 

conditions 
by mutual consent contentious 

separations 
By mutual consent Contentious divorces 

2000 63.267 36.373 30.438 18.013 8.021 
2001 68.836 36.136 32.502 18.827 8.216 
2002 69.258 34.482 33.997 17.505 8.857 
2003 69.810 37.184 34.949 17.988 9.636 
2004 69.032 (-1,11%) 35.619 (-4,20%) 37.217 (+6,48%) 19.179 (+6,20%) 10.517 (+9,14%) 
2005 66.110 (-4,23%) 34.979 (-1,79%) 38.169 (+2,55%) 19.654 (+2,47%) 10.456 (-0,58%) 
2006 62.980 (-4,73%) 31.781 (-9,14%) 37.548 (-1,62%) 19.753 (+0,50%) 11.167 (+6,79%) 
2007 67.409 (+7,03%) 36.491 (+14,82%) 40.243 (+7,17%) 21.068 (+6,65%) 12.280 (+9,96%) 

 



 
TABLE 4 
Average income in 2002, divided by Regions and genders, expressed in Euros. Between brackets the multiples of a man income in comparison 
with a woman in the same Region. 
Data received by Italian Lawyers Social Security Entity 

Region Average incomes 
women Men total 

Valle d'Aosta 
 

€ 39.473 
 

€ 58.712 
(1,48) 

€ 52.121 
 

Piemonte € 30.120 € 73.011 € 55.396 
Lombardia 

 
€ 35.726 

 
€ 102.456 

(2,86) 
€ 73.631 

 
Liguria 

 
€ 23.726 

 
€ 69.867 

(2,94) 
€ 52.964 

 
Veneto € 27.214 € 66.881 € 51.149 

Emilia Romagna € 27.524 € 63.071 € 47.540 
Friuli-Venezia Giulia € 29.383 € 72.404 € 56.546 

Trentino € 34.372 € 83.006 € 63.992 
Alto Adige € 40.114 € 85.025 € 71.671 

Trentino-Alto Adige € 36.905 € 84.106 € 67.902 
Toscana € 22.547 € 57.433 € 43.299 

Lazio 
 

€ 26.676 
 

€ 74.585 
(2,79) 

€ 57.529 
 

Umbria € 19.508 € 48.153 € 36.237 
Marche € 19.215 € 49.808 € 38.014 
Molise € 14.725 € 32.457 € 26.068 

Campania € 17.588 € 40.287 € 33.967 
Puglia 

 
€ 15.099 

 
€ 35.026 

(2,31) 
€ 28.925 

 
Basilicata € 12.554 € 31.562 € 25.030 
Calabria 

 
€ 14.477 

 
€ 27.045 

(1,86) 
€ 22.705 

 
Sicilia 

 
€ 16.753 

 
€ 34.866 

(2,08) 
€ 29.926 

 
Sardegna € 18.209 € 38.802 € 30.968 
Abruzzo € 16.424 € 37.200 € 29.869 

total 

 
€ 24.847 

 
€ 59.457 

(2,39) 
€ 46.860 

 

 



 
TABLE 5 
Average income in 2006, divided by Regions and genders, expressed in Euros. Between brackets the multiples of a man income in comparison 
with a woman in the same Region. 
Data received by Italian Lawyers Social Security Entity 

Region Average incomes 
women men total 

Valle d'Aosta 
 

€ 36.462 
 

€ 61.181 
(1,67) 

€ 51.330 
 

Piemonte € 29.971 € 76.198 € 55.963 
Lombardia 

 
€ 37.948 

 
€ 109.400 

(2,88) 
€ 76.760 

 
Liguria 

 
€ 24.944 

 
€ 76.837 

(3,08) 
€ 56.355 

 
Veneto € 28.470 € 69.826 € 51.837 

Emilia Romagna € 27.826 € 65.932 € 48.391 
Friuli-Venezia Giulia € 30.821 € 70.613 € 54.874 

Trentino € 34.805 € 79.348 € 60.924 
Alto Adige € 37.226 € 85.439 € 70.516 

Trentino-Alto Adige € 35.840 € 82.640 € 65.716 
Toscana € 24.053 € 59.560 € 44.217 

Lazio 
 

€ 28.731 
 

€ 79.881 
(2,78) 

€ 60.435 
 

Umbria € 22.332 € 52.695 € 39.242 
Marche € 21.127 € 50.771 € 38.617 
Molise € 16.461 € 30.104 € 25.077 

Campania € 19.566 € 45.707 € 37.575 
Puglia 

 
€ 18.037 

 
€ 37.709 

(2,09) 
€ 31.250 

 
Basilicata € 13.881 € 33.604 € 26.272 
Calabria 

 
€ 15.403 

 
€ 28.661 

(1,86) 
€ 23.786 

 
Sicilia 

 
€ 17.768 

 
€ 37.608 

(2,11) 
€ 31.647 

 
Sardegna € 18.177 € 40.741 € 31.419 
Abruzzo € 18.606 € 44.078 € 34.450 

total 

 
€ 26.464 

 
€ 63.849 

(2,41) 
€ 49.213 

 

 



 
TABLE 6 
Average income in 2008, divided by Regions and genders, expressed in Euros. Between brackets the multiples of a man income in comparison 
with a woman in the same Region. 
Data received by Italian Lawyers Social Security Entity 

Region Average incomes 
women men total 

Valle d'Aosta 
 

€ 30.779 
 

€ 60.996 
(1,98) 

€ 47.957 
 

Piemonte € 30.751 € 76.324 € 55.593 
Lombardia 

 
€ 39.809 

 
€ 108.502 

(2,72) 
€ 75.951 

 
Liguria 

 
€ 27.254 

 
€ 77.201 

(2,83) 
€ 56.272 

 
Veneto € 30.000 € 70.921 € 52.104 

Emilia Romagna € 29.200 € 69.742 € 50.230 
Friuli-Venezia Giulia € 31.634 € 75.215 € 56.363 

Trentino € 38.572 € 81.604 € 63.144 
Alto Adige € 43.591 € 100.745 € 82.213 

Trentino-Alto Adige € 40.745 € 92.027 € 72.727 
Toscana € 25.440 € 59.474 € 43.849 

Lazio 
 

€ 31.553 
 

€ 85.261 
(2,70) 

€ 63.740 
 

Umbria € 21.780 € 50.969 € 37.769 
Marche € 21.594 € 51.523 € 38.385 
Molise € 17.742 € 35.776 € 28.405 

Campania € 21.729 € 49.343 € 40.053 
Puglia 

 
€ 19.538 

 
€ 39.865 

(2,04) 
€ 32.801 

 
Basilicata € 15.876 € 37.875 € 29.517 
Calabria 

 
€ 16.830 

 
€ 30.672 

(1,82) 
€ 25.300 

 
Sicilia 

 
€ 19.254 

 
€ 39.117 

(2,03) 
€ 32.515 

 
Sardegna € 20.779 € 42.215 € 32.732 
Abruzzo € 20.186 € 41.988 € 33.196 

total 

 
€ 28.177 

 
€ 66.025 

(2,34) 
€ 50.351 

 

 



 
TABLE 7 
Ranges of incomes (2002 in Euros) of all Italian lawyers 
Data received by Italian Lawyers Social Security Entity  

Ranges of incomes Total income of the range Avarage income Number of lawyers of the 
range 

% 

< zero -4.829.766 -7.010 689 0,57% 
Zero - - 16.124 13,28% 

1 -  6.780 75.193.113 3.361 22.369 18,43% 
6.780 - 11.300 116.048.491 8.931 12.994 10,70% 
11.300 - 37.370 868.741.395 21.590 40.238 33,15% 
37.370 - 74.800 823.836.726 52.247 15.768 12,99% 
74.800 - 150.000 835.779.067 103.132 8.104 6,68% 

150.000 - 250.000 524.056.651 189.807 2.761 2,27% 
250.000 - 500.000 531.509.522 341.807 1.555 1,28% 

> 500.000 825.655.337 1.039.868 794 0,65% 
total 4.600.820.301 37.899 121.396 100% 

 
TABLE 8 
Ranges of incomes (2003 in Euros) of all Italian lawyers 
Data received by Italian Lawyers Social Security Entity  

Ranges of incomes Total income of the range Avarage income Number of lawyers of the 
range 

% 

Not declared income 0 0 12.156 8,67% 
< zero -4.282.965 -4.438 965 0,75% 
Zero - - 16.216 12,67% 

1 - 6.960 79.119.773 3.512 22.531 17,60% 
6.960 - 11.600 129.198.385 9.168 14.092 11,01% 
11.600 - 38.300 991.816.887 22.106 44.867 35,05% 
37.300 - 76.800 878.220.086 53.511 16.412 12,82% 
76.800 - 150.000 834.128.223 104.318 7.996 6,25% 

150.000 - 250.000 513.369.544 189.017 2.716 2,12% 
250.000 - 500.000 502.108.023 336.534 1.492 1,17% 

> 500.000 848.882.276 1.198.986 708 0,55% 
total 4.776.843.197 37.321 140.151 100% 

 
TABLE 9 
Ranges of incomes (2004 in Euros) of all Italian lawyers 
Data received by Italian Lawyers Social Security Entity  

Ranges of incomes Total income of the range Avarage income Number of lawyers of the 
range 

% 

Not declared income 0 0 14.082 9,20% 
< zero -3.368.176 -3.444 978 0,70% 
Zero - - 17.015 12,24% 

1 – 7.140,00 92.206.408 3.637 25.349 18,24% 
7.140,00 - 11.900,00 147.954.610 9.382 15.770 11,35% 
11.900,00 - 39.200,00 1.066.300.829 22.651 47.075 33,87% 
39.200,00 - 78.650,00 989.841.353 54.808 18.060 12,99% 
78.650,00 - 150.000,00 908.101.677 106.223 8.549 6,15% 
150.000,00 - 250.000,00 628.221.842 189.681 3.312 2,38% 
250.000,00 - 500.000,00 662.177.999 343.632 1.927 1,39% 

> 500.000,00 943.036.729 998.980 944 0,68% 
total 5.437.841.448 39.127 153.061 100% 

 



 
TABLE 10 
Ranges of incomes (2005 in Euros) of all Italian lawyers 
Data received by Italian Lawyers Social Security Entity  

Ranges of incomes Total income of the range Avarage income Number of lawyers of the 
range 

% 

Non declared income 0 0 24.244 14,25% 
< zero -4.168.059 -3.820 1.091 0,75% 
Zero - - 19.001 13,02% 

1 – 7.320,00 97.103.820 3.699 26.253 17,99% 
7.320,00 - 12.200,00 161.043.657 9.651 16.686 11,44% 
12.200,00 - 40.200,00 1.129.701.295 23.239 48.613 33,32% 
40.200,00 - 80.600,00 1.055.242.228 56.115 18.805 12,89% 
80.600,00 - 150.000,00 958.131.827 107.318 8.928 6,12% 
150.000,00 - 250.000,00 675.267.604 189.257 3.568 2,45% 
250.000,00 - 500.000,00 662.714.216 341.958 1.938 1,33% 

> 500.000,00 996.310.683 980.621 1.016 0,70% 
total 5.735.515.329 39.312 170.143 100% 

 
TABLE 11 
Ranges of incomes (2006 in Euros) of all Italian lawyers 
Data received by Italian Lawyers Social Security Entity  

Ranges of incomes Total income of the range Avarage income Number of lawyers of the 
range 

% 

Not declared income 0 0 23.147 12,22% 
< zero -7.874.728 -5.719 1.377 0,83% 
zero - - 24.601 14,80% 

1 - 7.470,000 114.497.904 3.780 30.292 18,22% 
7.470,00 - 12.450,00 186.154.239 9.867 18.866 11,35% 
12.450,00 - 41.000,00 1.276.011.795 23.633 53.993 32,47% 
41.000,00 - 82.200,00 1.164.409.730 57.222 20.349 12,24% 
82.200,00 - 150.000,00 1.037.314.837 108.688 9.544 5,74% 
150.000,00 - 250.000,00 730.834.290 189.778 3.851 2,32% 
250.000,00 - 500.000,00 780.875.140 345.214 2.262 1,36% 

> 500.000,00 1.197.467.411 1.061.585 1.128 0,68% 
totale 6.487.565.346 39.020 189.410 100% 

 
TABLE 12 
Ranges of incomes (2007 in Euros) of all Italian lawyers 
Data received by Italian Lawyers Social Security Entity  

Ranges of incomes Total income of the range Avarage income Number of lawyers of the 
range 

% 

Not declared income 0 0 22.342 11,57% 
< zero -4.510.636 -3.728 1.210 0,71% 
Zero - - 24.053 14,09% 

1 - 7.590,00 110.985.665 3.921 28.306 16,58% 
7.590,00 - 12.650,00 194.853.853 10.086 19.320 11,32% 
12.650,00 - 41.700,00 1.392.095.097 24.174 57.587 33,73% 
41.700,00 - 83.600,00 1.301.870.224 58.382 22.299 13,06% 
83.600,00 - 150.000,00 1.086.761.328 109.553 9.920 5,81% 
150.000,00 - 250.000,00 801.684.291 189.703 4.226 2,48% 
250.000,00 - 500.000,00 849.743.657 342.225 2.483 1,45% 

> 500.000,00 1.365.251.110 1.039.004 1.314 0,77% 
total 7.103.245.225 41.608 193.060 100% 

 



 
TABLE 13 
Ranges of incomes (2008 in Euros) of all Italian lawyers 
Data received by Italian Lawyers Social Security Entity  

Ranges of incomes Total income of the range Avarage income Number of lawyers of the 
range 

% 

Not declared income 0 0 28.281 13,94% 
< zero -7.793.128 -3.926 1.985 1,14% 
Zero - - 22.192 12,71% 

1 – 8.000,00 122.946.291 4.044 30.403 17,41% 
8.000,00 - 10.750,00 104.949.458 9.360 11.213 6,42% 
10.750,00 - 42.550,00 1.584.479.447 22.934 69.090 39,56% 
42.550,00 - 85.250,00 1.304.868.732 59.529 21.920 12,55% 
85.250,00 - 150.000,00 1.069.521.821 111.038 9.632 5,52% 
150.000,00 - 250.000,00 814.330.573 189.732 4.292 2,46% 
250.000,00 - 500.000,00 872.727.459 339.055 2.574 1,47% 

> 500.000,00 1.353.370.728 1.019.104 1.328 0,76% 
total 7.227.194.509 41.386 202.910 100% 
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 Comparative insight into the legal practice…

Two basic models on the basis
of which Lawyer Fees are set

Fees are 
regulated by the 
law or other acts

Still, some states accept both or 
combine different models (for instance 
Austria – contract, RATG, AHR)

1st model 
applies in the 
most states –
free negotiation 
of fees between 
lawyer and 

 In Croatia – am attorney is entitled to a fee for his or her 
legal services and to compensation of the costs incurred 
with the work done, according to the Tariff established by 
the Bar Association (CBA). (Act on the Legal profession 
1994, Art. 18)

 Complaints about Tariff
 I 2008 A t d d Mi i t ’ t In 2008. Act was amended – Minister’s consent + 

opinions
 2009. was burdened by the process of adopting a new 

Tariff
 CBA’s major worry – independece and preservation of 

Constitutional status of the Bar (The Bar as an 
autonomous and independent service shall provide 
citizens with legal aid, in conformity with law. )

 Tariff for Lawyers’ fees and cost compesation 
(November, 12., 2009.)

 New Tariff is just somewhat different then previous 
one (from 2004.)

 For certain procedures (tresspasing tenancy For certain procedures (tresspasing, tenancy 
disputes, divorce, labour relations, establishment or 
denial of matrimony and paternity, custody over 
children as well some other) – lump sum for entire 
1st instance procedure is fixed

 Same with drawing legal remedies and execution 
proceeding 

 It was estimated that the latter change will result in 
benefits for clients and judiciary. 

 In all other matters lawyers are still entitled to calculate 
each service they render   

 Sum of all of the services presents final cost of 
representation

 CCP - In deciding which costs are to be paid to the party, 
the court shall take into consideration only costs thatthe court shall take into consideration only costs that 
were necessary for the conduct of the case. The court 
shall decide which costs were necessary and on the 
level of these costs, taking careful consideration of all 
the circumstances.

Method of calculation of costs?
 CCP - If there is a prescribed tariff for attorney’s fees 

and other costs, these costs shall be calculated 
according to this tariff ! 
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 Unique situation

 Competition council’s opinion from 2004. - ..in 
accordance with the findings of the Agency, the 
Croatian model of tariff fixing fees is not known to 
any other European system….it may be 

t bl b tacceptable..but..

 Closer look to the Tariff

 System is indexed to the value of the dispute in 
matter but with cap once certain tresholds are 
reached

 Every suit, counterclaim, appearing and hearings 
has its value in points (approx. 1,35€)

 Tariff is flexible - certain items on the Tariff can be 
increased (100%) or decreased (50%) depending on the 
cirmustances

 Like elsewhere, remuneration per Hour is possible
 Special ways Contracting Remuneration are foreseen 

(valid only if contracted in writing)
 TNo. 38 (lump sum), 39 (other agreements). TNo. 38 (lump sum), 39 (other agreements).
 Freedom of contract is recognized so lawyer and client 

can agree on the fees in writing
 In property legal matters contingency fees are permitted 

also (max. 30% of the succeeded)
 Freedom of contract is widely recognized
 These agreements do not oblige the court in determining 

costs to the successuful party
 New price list with old practices

 Germany – fees are calculated according to the Act 
on Lawyers’ Fees (RVG)

 Three types of fee (proceedings, court hearing, 
settlement)

 Principle of once-levy of the fees 

 Number of submissions, number of appearings –
doesn’t matter

 Other mechanisms of keeping procedural fees at low 
level

 Netherlands – clients negotiate their fees but award 
of lawyers’ fees is transparent and predictable in 
advance since there is standard used by all courts 

Cost of enforcing a business contract and duration for SMEs (2007 data)
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 Can different models of charging Fees enchance and 
destruct efficiency of civil proceeding?

 Number of legal actions – delays

 Lawyers’ interest – many legal actions? 

 Concetration and economy of the procedurey p

 High fees v. Low fees v. Court engagement

 Deregulation could be perceived as a general trend 
in the regulation of attorney remuneration (Croatia?).

 Tariff system can actually prevent overcharging, but 
not every Tariff system tends to do that (Croatia?)

 Those seeking justice know where they stand, but if 
there is no limit on number of legal actions that 
could be taken on, costs are not completely 
predictable and operational efficiency of justice 
system may be affected (Croatia)

Who is actually responsible for the Tariff? Negative 
consequences of self regulation came to existance 
in Croatian case.  

Thank You!Thank You!

(Some remarks about) Access to Justice by Legal Aid Systems in 
Europe

CvPA CrPA

Legal frame forLegal frame for

Situation in Croatia

AA

LAA

Other 
Laws

Legal frame for 
non-criminal LA is 

not integral

Legal frame for 
non-criminal LA is 

not integral

POSITIVE - ..at the moment there are more then several legal options for 
indigent people with legal problem(s).

NEGATIVE – system is not integral! And that makes hard for the ministry of 
Justice to trace all the expenditures that have been done during the 
fiscal year 

(Some remarks about) Access to Justice by Legal Aid Systems in 
Europe

 Legal aid (as a HR) is an essential to 
guaranteeing equal access to justice for all

 Human rights sometimes need enforcement by 
organizations such as Council of Europe and 
European Union

 It will be interesting to see what will 
happen after (if) Treaty of Lisbon comes to 
force

 Legal aid shall be made available to those 
who lack sufficient resources in so far as 
such aid is necessary to ensure effective 
access to justice.

 Numerous reasons for Legal Aid
 Charitable, voluntary, professional 

obligation of every lawyer
 Anti-poverty, social inclusion
 Rule of Law
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Ostvarivanje prava na pristup sudu kroz sustave 
besplatne i subvencionirane pravne pomoći

Diagram – Contents

Click to add Title1

Click to add Title2

Click to add Title3

Click to add Title4

Hot Tip

How do I incorporate my logo 
to a slide that will apply to 
all the other slides? 

 On the [View] menu, point to [Master], and 
then click [Slide Master] or [Notes Master].
Change images to the one you like, then it 
will apply to all the other slides. 

Ostvarivanje prava na pristup sudu kroz sustave 
besplatne i subvencionirane pravne pomoći
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ZKP

Nema jedinstvenogNema jedinstvenog

Trenutna situacija

ZO
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Drugi 
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Nema jedinstvenog 
normativnog okvira
Nema jedinstvenog 
normativnog okvira
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The changing role of a trial 
judge in the civil procedure 

Nina BetettoNina Betetto

External factors that influence the External factors that influence the 
changing role of the judiciarychanging role of the judiciary

Changing character of the activities of Changing character of the activities of 
the legislative and executive branches the legislative and executive branches 
of powerof power
-- ever more entangled and interever more entangled and interttwined (duas wined (duas 
politica) politica) 
-- less codification, rather more policy than law less codification, rather more policy than law 
orientedoriented
-- law the instrument of choice to achieve policy law the instrument of choice to achieve policy 
goalsgoals
-- more state interventionmore state intervention

External factors that influence the External factors that influence the 
changing role of the judiciarychanging role of the judiciary

Consequences in the judiciaryConsequences in the judiciary
-- it becomes more than before a corrective it becomes more than before a corrective 
powerpower

-- it adopts an increased role in lawit adopts an increased role in law--makingmaking

-- judicial activismjudicial activism

External factors that influence the External factors that influence the 
changing role of the judiciarychanging role of the judiciary

Information societyInformation society

-- information technologyinformation technology

-- role of the mediarole of the media

-- changing attitude as regards changing attitude as regards 
transparency, accountability, freedom and transparency, accountability, freedom and 
accessibility of informationaccessibility of information

Internal factors that influence the Internal factors that influence the 
changing role of the judiciarychanging role of the judiciary

Changing demands on the judiciary in a Changing demands on the judiciary in a 
modern societymodern society
-- legal demands (e.g. ECHR case law)legal demands (e.g. ECHR case law)
-- democratic demands (e.g. openness, democratic demands (e.g. openness, 

t bilit t )t bilit t )accountability, transparency)accountability, transparency)
-- service related demands (e.g. efficiency, service related demands (e.g. efficiency, 
quality)quality)

Internationalization of judiciary (e.g. IAJ, Internationalization of judiciary (e.g. IAJ, 
CCJE)CCJE)

Accountability and judiciaryAccountability and judiciary

Traditional “hard accountability”Traditional “hard accountability”

-- judiciary held accountable by institutions judiciary held accountable by institutions 
like the appeal system, professional like the appeal system, professional 
requirements and standards recruitmentrequirements and standards recruitmentrequirements and standards, recruitment, requirements and standards, recruitment, 
appointment, promotion, disciplinary appointment, promotion, disciplinary 

“Soft (social) accountability”“Soft (social) accountability”

-- openness, dialogue, sensitivity to the openness, dialogue, sensitivity to the 
values and needs of the communityvalues and needs of the community
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The function of a judge in the civil The function of a judge in the civil 
procedureprocedure

Ude: The function of a judge in a civil Ude: The function of a judge in a civil 
procedure is to establish facts, find and procedure is to establish facts, find and 
apply the appropriate norms of substantive apply the appropriate norms of substantive 
law, make a conclusion whether the law, make a conclusion whether the 
factual situation corresponds to the factual situation corresponds to the 
abstract factual situation contained in the abstract factual situation contained in the 
norm of the substantive law and to norm of the substantive law and to 
determine a sanction foreseen by the law.determine a sanction foreseen by the law.

The function of a judge in the civil The function of a judge in the civil 
procedureprocedure

Deciding the caseDeciding the case

LawLaw--makingmaking

Ensuring fundamental procedural Ensuring fundamental procedural 
ttguaranteesguarantees

Case managementCase management

Duties regarding a consensual resolution Duties regarding a consensual resolution 
of a disputeof a dispute

Control function of a courtControl function of a court

Deciding the caseDeciding the case

The influence of information technologyThe influence of information technology

-- the increased role of a case lawthe increased role of a case law

-- a case law is gaining a similar position as it a case law is gaining a similar position as it 
has in precedential systemshas in precedential systemshas in precedential systemshas in precedential systems

Legal demandsLegal demands

-- the influence of precedents, e.g. of the ECHR the influence of precedents, e.g. of the ECHR 
and Constitutional Court case lawand Constitutional Court case law

Corrective function of appeal courts (final Corrective function of appeal courts (final 
decision upon the claim)decision upon the claim)

Ensuring fundamental procedural Ensuring fundamental procedural 
guarantees guarantees 

Legal demandsLegal demands

-- the influence of precedents (e.g. of the the influence of precedents (e.g. of the 
ECHR and Constitutional Court case law)ECHR and Constitutional Court case law)

th d t di f b i i i l fth d t di f b i i i l fon the understanding of basic principles of on the understanding of basic principles of 
civil procedure, e.g. orality, right to be civil procedure, e.g. orality, right to be 
heard, right to a public trial…heard, right to a public trial…

Case managementCase management

“The judge must ask questions and shall in other “The judge must ask questions and shall in other 
appropriate manner see that all ultimate facts be appropriate manner see that all ultimate facts be 
stated during the hearing and that all necessary stated during the hearing and that all necessary 
explanations be given.”explanations be given.”

The judge is bound by the factual assertions and The judge is bound by the factual assertions and 
evidence, offered by the parties, evidence, offered by the parties, butbut has a right has a right 
and a duty to stimulate the parties to amend and and a duty to stimulate the parties to amend and 
clarify the assertions of facts.clarify the assertions of facts.

The role of an active case The role of an active case 
management management has beenhas been increasedincreased
The amendment CPAThe amendment CPA--A (2002)A (2002)
-- settlement conferencesettlement conference
The amendment CPAThe amendment CPA--D (2008)D (2008)
-- the court has a duty to give the plaintiff an the court has a duty to give the plaintiff an y g py g p
opportunity to remedy the action by opportunity to remedy the action by 
supplementing the factual assertions supplementing the factual assertions 
-- case management also in the preparatory case management also in the preparatory 
stage of litigation: a judge can pose written stage of litigation: a judge can pose written 
questions and demand written clarificationsquestions and demand written clarifications
-- case management in the apecase management in the apelllate proceedingslate proceedings
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A changing role of a judge A changing role of a judge 
managing the casemanaging the case

Law the instrument of choice to achieve Law the instrument of choice to achieve 
policy goalspolicy goals

A judge adopts an increased role in lawA judge adopts an increased role in law--
makingmakingmaking making 

Changing demands on the judiciary: when Changing demands on the judiciary: when 
deciding the case a judge has a duty to deciding the case a judge has a duty to 
“serve” parties (service related demand)“serve” parties (service related demand)

Duties of a judge regarding a Duties of a judge regarding a 
consensual resolution of a disputeconsensual resolution of a dispute

A judge has a duty A judge has a duty -- throughout the whole throughout the whole 
course of proceedings course of proceedings –– to be active at the to be active at the 
encouraging of settlementsencouraging of settlements

A judge may refer parties to ADRA judge may refer parties to ADRA judge may refer parties to ADRA judge may refer parties to ADR

Duties of a judge regarding a Duties of a judge regarding a 
consensual resolution of a disputeconsensual resolution of a dispute

Changing demands on the judiciary: a Changing demands on the judiciary: a 
judge has to be sensitive to the needs of judge has to be sensitive to the needs of 
the partiesthe parties

“Soft (social) accountability”“Soft (social) accountability”Soft (social) accountabilitySoft (social) accountability

How far can a judge go  when he tries How far can a judge go  when he tries 
to stimulate the parties to reach a to stimulate the parties to reach a 

settlement?settlement?
Method of work based on active case Method of work based on active case 
managementmanagement

A judge may comment on legal issues and A judge may comment on legal issues and 
drive attention to legal groundsdrive attention to legal groundsdrive attention to legal groundsdrive attention to legal grounds

Can a judge use mediation techniques?Can a judge use mediation techniques?
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PPJ Dubrovnik 2010
European landscape of legal professions 

Judiciary in courtroom between 
prosecutor and defence: equal 

to its task?
An empirical survey

B. Assink, M. Dekkers, P. Keppenne, N. Pepels

Judiciary in courtroom between prosecution 
and defence: equal to its task?

An empirical survey

Faculty name 2

B. Assink, M. Dekkers, P. Keppenne, N. Pepels

Bachelor students
Faculty of Law, Maastricht University,

The Netherlands

Faculty of Law

Faculty name 3Faculty of Law

Outline

• Research theme
• Research hypothesis
• Remarks regarding Dutch criminal procedure

Faculty name 4

• Research design
• Data collection
• Provisional results
• Conclusions

Faculty of Law

Research theme

• Consistency of judicial behavior and judicial 
decisions in court room

Faculty name 5

• Judge in a sandwich position between 
prosecution and defence: vulnerable to 
repeated strain injuries?

Faculty of Law

Research hypothesis

• Court behavior and court decisions are influenced by the 
length of a court session because of 
- the elapse of time;
- the repeated confrontations with prosecution and defence.

Operationalization:

Faculty name 6

• Operationalization:

- Comparing court decisions with the opinion of the 
Public Prosecutor (PP);
- Number of interventions and interruptions by 
members of the court;

related to time elapsed in court.

Faculty of Law
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Dutch criminal procedure for minor cases

• Unus iudex (police court judge)
• Oral proceedings
• Simple cases (theft, burglary, assault and battery, traffic 

crime)
• One session

Faculty name 7

• Step by step (27 m 24 s on average): 
1. Indictment by public prosecutor (PP)
2. Defendant’s statement
3. If necessary: hearing witnesses and experts (rare)
4. Opinion of PP
5. Plea of the defence
6. Oral judgment

Faculty of Law

Perfect laboratory: police court sessions

• Morning or afternoon
• Appr. 10-15 cases
• Same public prosecutor
• Same judge

Faculty name 8

j g
• No breaks
• Oral judgment immediately after closure of 

the court investigation
• Public hearings

Faculty of Law

Research design

• Attending court sessions

• Observation of incidents

Faculty name 9

• Registration of observable, non-subjective facts on 
calibrated forms

• Coding to data files

• Analyzing data

Faculty of Law

Research form

Faculty name 10Faculty of Law

Data collection
• Data from 54 court sessions, 466 cases
• 8 different courts in the South, Centre and West of 

the Netherlands
• In 43 out of 54 sessions reality was not in 

accordance with art. 6 ECHR

Faculty name 11

- Judges and Public Prosecutors suspicious: 
researcher asked to leave the courtroom

- Request to leave default proceedings because the 
presence of public would lead to more work

- Unwillingness to submit names of judges and public 
prosecutors

Faculty of Law

Coding the data

• Problem: how to compare the PP’s 
opinion with the court’s decision?

• Example:

Faculty name 12

p
- PP: 3 months imprisonment of which 
1 month should be suspended
- Court: 50 hours of community service 
and a € 3.000,- fine
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Requirements for a punishment index

• A higher index expresses a punishment that is 
more severe in the eyes of the judge

• If indexes are equal, the punishments are 
interchangeable in the eyes of the judge
S d d t  t  l  i d  th  

Faculty name 13

• Suspended sentences get a lower index than 
non-suspended sentences

• The sum of indexes must be equal to the 
index of the sum of punishments if they are of 
the same modality

• The index is 0 if no punishment has been 
pronounced

Index to score complex punishments

Punishment


Modality

Imprisonment Fine Community 
service

Distraint 
(estimated 
value)/
disqualification 
from driving (€
400/month)

Faculty name 14

400/month)

Non-
suspended

8 units/day 1 unit
/€ 25

1 unit/h 1 unit/€ 25

Suspended
(1/3)

2.66 units/
day

0.33 
units/
€ 25

0.33 
units/h

0.33 units/
€ 25

Index of the example

• Example:
- PP: 3 months imprisonment of which 1 month should
be suspended
- Court: 50 hours of community service and a € 3.000,-
fine

Faculty name 15

• PP: 60 days * 8 = 480 units
30 days * 8/3 = 80 units

Total 560 units
• Court: 50 hrs * 1 = 50 units

3000/25 * 1 = 120 units
Total 170 units

• Result: Court/PP ratio of 170/560 = 30.4 %.

Provisional results

Number of cases for each 15 minutes
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Provisional results
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Provisional results

0,6

0,8

1

Average # interruptions and proportional conformity

Faculty name 25Faculty of Law
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RECEPTION OF RECEPTION OF 
RECHTSPFLEGER IN RECHTSPFLEGER IN 
EASTERN EUROPE: EASTERN EUROPE: 
PROSPECTS AND PROSPECTS AND 

DIFFICULTIESDIFFICULTIES

1. RECHTSPFLEGER AS PART 1. RECHTSPFLEGER AS PART 
OF GERMAN LAW TRADITIONOF GERMAN LAW TRADITION

In the early 20th century judges in Germany were In the early 20th century judges in Germany were 
transferred a number of functions by the Law on transferred a number of functions by the Law on 
Judicature (Gerichtsverfassungsgesetz)Judicature (Gerichtsverfassungsgesetz)-- as a result they as a result they 
could not  meet essential citizens’ requirements (resolve could not  meet essential citizens’ requirements (resolve 
disputes), which threatened their  reputation and citizens' disputes), which threatened their  reputation and citizens' 
confidenceconfidence
In Germany, 1906 In Germany, 1906 –– 9000 judges; in England 5009000 judges; in England 500
1906, Preußische Allgemeine Verfügung1906, Preußische Allgemeine Verfügung--clerks of the clerks of the 
court drafted decisions in simple noncourt drafted decisions in simple non--contentious and contentious and 
civil procedure.civil procedure.
The 1909 ZPO NovelleThe 1909 ZPO Novelle-- establishment of procedure establishment of procedure 
costs and order to pay were transferred to the authority costs and order to pay were transferred to the authority 
of the clerk of the court for independent performance of the clerk of the court for independent performance --
the first transfer of judicial functions to a nonthe first transfer of judicial functions to a non--judicial  judicial  
body.body.

2. GERMAN 2. GERMAN 
RECHTSPFLEGERRECHTSPFLEGER

Law on Rechtspfleger ( 1957; 1969)Law on Rechtspfleger ( 1957; 1969)
Rechtspfleger is a higher judicial officer performing the Rechtspfleger is a higher judicial officer performing the 
functions of nonfunctions of non--contentious jurisdiction (contentious jurisdiction (§§ 1/1 dRPflG)1/1 dRPflG)
Rechtspfeleger is independent and is obliged to act in Rechtspfeleger is independent and is obliged to act in 
accordance with the law accordance with the law 
Rechtspfleger is not obliged to follow judges' Rechtspfleger is not obliged to follow judges' 
instructions; performing the transferred functions instructions; performing the transferred functions 
independentlyindependently
Rechtspfleger's position between officer and judgeRechtspfleger's position between officer and judge
Education indicates tendency of extanded professional Education indicates tendency of extanded professional 
education ( instead of 1 or 2 years extended to 3) and education ( instead of 1 or 2 years extended to 3) and 
oneone-- or twoor two--year practice as well as passing  the year practice as well as passing  the 
Rechtspfleger examRechtspfleger exam

Scope of Rechtspfleger DutiesScope of Rechtspfleger Duties
1. Matters completely transferred to 1. Matters completely transferred to 
Rechtspfleger (association issues, land register Rechtspfleger (association issues, land register 
procedure, register keeping, distraint on procedure, register keeping, distraint on 
immovables)immovables)))
2. Transferred matters in which judge keeps the 2. Transferred matters in which judge keeps the 
authority of a part of functions (custody, authority of a part of functions (custody, 
inheritance procedure, companies register and inheritance procedure, companies register and 
bankruptcy proceedings)bankruptcy proceedings)
3. Matters individually transferred to 3. Matters individually transferred to 
Rechtspfleger (establishing costs of the Rechtspfleger (establishing costs of the 
procedure, taking statements, legal aid)procedure, taking statements, legal aid)

3. AUSTRIAN 3. AUSTRIAN 
RECHTSPFLEGERRECHTSPFLEGER

in 1926 the matters of distraint were transferred to the in 1926 the matters of distraint were transferred to the 
bodies of court office for the first timebodies of court office for the first time
Law on Rechtspfleger ( 1962, 1985); passing of the law Law on Rechtspfleger ( 1962, 1985); passing of the law 
and amending the Constitutions ran concurrently and amending the Constitutions ran concurrently 
Art. 87 a of the Constitution « Under the Federal law Art. 87 a of the Constitution « Under the Federal law 
specially educated public officers other than judges may specially educated public officers other than judges may 
be entrusted with particular determined matters.»be entrusted with particular determined matters.»
Rechtspfleger is bound to judge's instructionsRechtspfleger is bound to judge's instructions
85% of all cases before Austrian courts 85% of all cases before Austrian courts -- solved by solved by 
RechtspflegerRechtspfleger

4. RECEPTION OF 4. RECEPTION OF 
RECHTSPFLEGER IN EASTERN RECHTSPFLEGER IN EASTERN 

EUROPEEUROPE
The institute of Rechtspfleger is an export success of The institute of Rechtspfleger is an export success of 
German judicature. It was introduced in Estonia, Poland, German judicature. It was introduced in Estonia, Poland, 
the Czech Republic, Slovakia, Hungary, Romania, the Czech Republic, Slovakia, Hungary, Romania, 
Bosnia and Herzegovina and CroatiaBosnia and Herzegovina and Croatia
Rechtspflegers in Eastern Europe differ according to Rechtspflegers in Eastern Europe differ according to 

l i t f d ti ff i fl i t f d ti ff i fgeneral requirements for conducting affairs of general requirements for conducting affairs of 
Rechtspfleger, their level of education and Rechtspfleger, their level of education and 
independence, range of duties and their number in independence, range of duties and their number in 
reference to the number of judgesreference to the number of judges
General ratio of the number of judges and Rechtspfleger General ratio of the number of judges and Rechtspfleger 
in Austria and Germany amounts to 2: 1 in Austria and Germany amounts to 2: 1 
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Number of Rechtspfleger     Number of judgesNumber of Rechtspfleger     Number of judges

AustriaAustria 718718
B and HB and H 113113
CroatiaCroatia 202202
Czech Republic    1637Czech Republic    1637

16741674
846846
19241924
29952995pp

Estonia                  83Estonia                  83
GermanyGermany 11 82111 821
Hungary               464Hungary               464
Poland               1 417Poland               1 417
Slovakia                813Slovakia                813

239239
20 13820 138
2 8382 838
9 8539 853
1 3371 337

ESTONIAESTONIA POLANDPOLAND BOSNIA and BOSNIA and 
HERZEGOVINAHERZEGOVINA

CROATIACROATIA ROMANIAROMANIA

INTROINTRO--
DUCTIONDUCTION

19961996 19981998 20012001 20042004

REQUIREREQUIRE--
MENTSMENTS

Faculty of Faculty of 
Law, Law Law, Law 
practice, Rpfl. practice, Rpfl. 
exam exam 

Faculty of Faculty of 
Law, Law Law, Law 
practice, practice, 
Rpfl. examRpfl. exam

Faculty of Law, Faculty of Law, 
Law practice, Law practice, 
Rpfl. examRpfl. exam

Secondary Secondary 
education and education and 
10 years of 10 years of 
work work 
experience; experience; 
associate associate 
degree and 5 degree and 5 

National National 
school for school for 
GreffierGreffier

gg
years of work years of work 
experience + experience + 
examexam

COMPETCOMPET--
ENCESENCES

Land register, Land register, 
court registry, court registry, 
bankruptcy, bankruptcy, 
distraint, distraint, 

Land Land 
register, register, 
court court 
registry, registry, 
inheritance inheritance 
proceedings, proceedings, 
distraint, distraint, 

Land register Land register Land register Land register Court adminiCourt admini--
strationstration

PROJECTPROJECT Transfer of Transfer of 
judges’ judges’ 
functionfunction

5. RECHTSPFLEGER IN 5. RECHTSPFLEGER IN 
CROATIACROATIA

Introduced by the Law on Amendments of the Introduced by the Law on Amendments of the 
2004 Land Register Code along the lines of the 2004 Land Register Code along the lines of the 
Austrian Rechtspfleger modelAustrian Rechtspfleger model
Requirements for authorized land registrars:Requirements for authorized land registrars:
1. secondary education of humanities and 101. secondary education of humanities and 101. secondary education of  humanities and 10 1. secondary education of  humanities and 10 
years of work experience in land registry; a twoyears of work experience in land registry; a two--
year degree and 5 years of work experienceyear degree and 5 years of work experience
2. land registrar's examination2. land registrar's examination
3. motion of the president judge3. motion of the president judge
An authorised land registrar deals with land An authorised land registrar deals with land 
registry issuesregistry issues

ReviewReview

1. insufficient qualifications 1. insufficient qualifications 

2. judge2. judge--instructioninstruction--dependentdependent

3 legal remedy against decisions quasi3 legal remedy against decisions quasi--3. legal remedy against decisions quasi3. legal remedy against decisions quasi--
remonstrative (the appeal is decided by judge remonstrative (the appeal is decided by judge 
and not by land registrar) and not by land registrar) 

in practice a number of problems caused by land in practice a number of problems caused by land 
registrars' insufficient qualifications; does not registrars' insufficient qualifications; does not 
have the features of the Austrian Rechtspfleger have the features of the Austrian Rechtspfleger 
model model 

In Croatia judicial advisors are also entrusted with some In Croatia judicial advisors are also entrusted with some 
civil casescivil cases
Judicial advisors' qualifications include:Judicial advisors' qualifications include:
1. degree in law1. degree in law
2. bar examination2. bar examination
C t Ci il d ( 50 000 500 000 k )C t Ci il d ( 50 000 500 000 k )Competences: Civil procedure ( 50,000; 500,000 kuna ), Competences: Civil procedure ( 50,000; 500,000 kuna ), 
nonnon--contentious procedure; land register and distraint contentious procedure; land register and distraint 
proceduresprocedures
They conduct the procedure, establish facts, present They conduct the procedure, establish facts, present 
evidence, draft decisionsevidence, draft decisions
Drafted decisions are signed by the judgeDrafted decisions are signed by the judge
Notaries public issue decisions on inheritance and Notaries public issue decisions on inheritance and 
distraint on the grounds of valid documentsdistraint on the grounds of valid documents

6. RECHTSPFLEGER 6. RECHTSPFLEGER 
HARMONISATION HARMONISATION 

E.U.R. ( European Union of Rechtspfleger) E.U.R. ( European Union of Rechtspfleger) –– founded in 1967, founded in 1967, 
comprises 16 European countries; purposecomprises 16 European countries; purpose-- harmonisation of harmonisation of 
existing Rechtspfleger/Greffier models  in Europeexisting Rechtspfleger/Greffier models  in Europe
In 2008 In 2008 –– the Green Paper for a European Rechtspfleger with an the Green Paper for a European Rechtspfleger with an 
aim of harmonising  European models according to the German and aim of harmonising  European models according to the German and 
Austrian Rechtspfleger modelsAustrian Rechtspfleger models
Main features:Main features:
Education 3 + 2 ( Bachelor of Law or equivalent; relatively wide Education 3 + 2 ( Bachelor of Law or equivalent; relatively wide 
scope of nonscope of non--contentious competences; provision on real contentious competences; provision on real 
independence and independent from judge instructionsindependence and independent from judge instructions
PurposePurpose-- to guarantee better access to justice for EUto guarantee better access to justice for EU--citizens, to citizens, to 
achieve higher public confidence of the EU citizens and the achieve higher public confidence of the EU citizens and the 
efficiency of justiceefficiency of justice
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7. A NEW LEGAL 7. A NEW LEGAL 
PROFESSIONPROFESSION

Events on wider European sceneEvents on wider European scene-- France showing France showing 
interest in introducing the model of Rechtspfleger interest in introducing the model of Rechtspfleger 
emphasizing the need for amendments to French emphasizing the need for amendments to French 
Constitution.Constitution.
In Germany In Germany –– transfer of existing functions of transfer of existing functions of 
Rechtspfleger to notaries and introduction of public Rechtspfleger to notaries and introduction of public p g pp g p
distraining officers of the courtdistraining officers of the court
CuriosityCuriosity-- the Bill of the Law on Transfer of nonthe Bill of the Law on Transfer of non--
contentious cases to notaries and Bill of the Law on contentious cases to notaries and Bill of the Law on 
Distraining Officers of the Court with adequate bills of Distraining Officers of the Court with adequate bills of 
amendment of the German Constitution along the lines amendment of the German Constitution along the lines 
of Austrian provision on Rechtspflegerof Austrian provision on Rechtspfleger
Explanation: transfer of serious prerogatives of state Explanation: transfer of serious prerogatives of state 
powers may endanger basic constitutional rights; the powers may endanger basic constitutional rights; the 
purpose is to avoid questionable constitutionality purpose is to avoid questionable constitutionality 

in Austria in Austria –– the main aim is to carry out the the main aim is to carry out the 
Rechtspfleger education outside the Ministry of Rechtspfleger education outside the Ministry of 
Justice at externally organised college and Justice at externally organised college and 
university degree studies of law and university degree studies of law and 
administration (3+2) This would lower theadministration (3+2) This would lower theadministration (3+2).  This would lower the administration (3+2).  This would lower the 
costs, the choice would be better, more costs, the choice would be better, more 
professional and personal.professional and personal.
In Eastern Europe In Eastern Europe –– possible expansion of possible expansion of 
competences of those Rechtspfleger models competences of those Rechtspfleger models 
that proved successful implementationthat proved successful implementation
Adequate level of education is achieved by study Adequate level of education is achieved by study 
of law; education mainly externally organised.of law; education mainly externally organised.

8. CONCLUSION8. CONCLUSION

1. Rechtspfleger as originally traditional institute of 1. Rechtspfleger as originally traditional institute of 
German legal tradition has been demonstrating a high German legal tradition has been demonstrating a high 
level of effectivenesslevel of effectiveness
2. Rechtspfleger makes passing decisions easier for 2. Rechtspfleger makes passing decisions easier for 
judges and improves effectiveness of administration of judges and improves effectiveness of administration of 
law.law.
3. The choice between German and Austrian 3. The choice between German and Austrian 
Rechtspfleger models is the choice between an Rechtspfleger models is the choice between an 
exclusively statutory and a statutory and constitutional exclusively statutory and a statutory and constitutional 
system i.e. the choice between real independence and system i.e. the choice between real independence and 
Rechtspfleger's dependence on judges' instructionsRechtspfleger's dependence on judges' instructions
4. European Rechtspfleger model should overcome 4. European Rechtspfleger model should overcome 
differences between Rechtspfleger/Greffier, ensure differences between Rechtspfleger/Greffier, ensure 
uniform level of education and a very wide scope of uniform level of education and a very wide scope of 
competences of noncompetences of non--contentious jurisdiction.contentious jurisdiction.

5. Rechtspfleger has been introduced in some Eastern 5. Rechtspfleger has been introduced in some Eastern 
countries mainly by pattern of  German Rechtspfleger.countries mainly by pattern of  German Rechtspfleger.
Advantage of Rechtspfleger in Eastern Europe is an Advantage of Rechtspfleger in Eastern Europe is an 
adequate professional education carried out mostly adequate professional education carried out mostly 
externally. Primary competences comprise land register externally. Primary competences comprise land register 
and registry matters to be extended gradually to distraint, and registry matters to be extended gradually to distraint, g y g y ,g y g y ,
bankruptcy, legal aid and alike.bankruptcy, legal aid and alike.
Croatia differs from other East European countries in its Croatia differs from other East European countries in its 
professional education selection of land registrars.professional education selection of land registrars.
Possible implementation of Rechtspfleger model in Possible implementation of Rechtspfleger model in 
Croatia should begin with appropriate professional Croatia should begin with appropriate professional 
education at faculties of law according to corresponding education at faculties of law according to corresponding 
programmes. Rechtspfleger would pro futuro take programmes. Rechtspfleger would pro futuro take 
functions of court advisers but not decisions to disputes.functions of court advisers but not decisions to disputes.
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LEGAL PROFESSIONS   
ROMANIA

Sebastian Spinei, Senior lecturer, PhD
Sibiu Law Faculty

Romania

Main legal professions

‐ judges

‐ prosecutorsp

‐ lawyers & legal counsels 

‐ bailiffs

‐ notaries

2

Romania

Socialist period 

‐ no independent/liberal professionsp / p

‐ part of the State Justice System

3

Romania

‐ lawyers :

‐Collective Bureaux of Legal Assistance

‐ Justice Minister :

‐ general command over profession

‐ obligatory orders, instructionsg y ,

‐ reorganised 1995

‐ notaries, bailiffs ‐ Justice Ministry employees

‐ reorganised 1995, 2000

4

Romania ‐ Lawyers 

Present .

Lawyers ‐ Activities :

‐ assisting, representing any person or 
corporate entity before any person or 
entityentity

‐ legal advice, legal document drafting
‐mediation activity
‐ preserving, managing assets
‐ legal (judicial) aid services, etc.

5

Romania ‐ Lawyers 

Admission :

‐ no exam for graduates (1995‐2000)
‐ no exam for 10 year career in other legal 
profession & PhD

‐ non‐uniform exam procedures
l f b d‐ national exam for everybody (2008)         

(Government ordinance)

‐ back before 2008

‐Constitutional Court 2010 : ordinance ‐ unconstitutional

‐Government bill (proposed law) ‐ in process
‐ exam for everybody 

6
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Romania ‐ Lawyers 

Personal observation : lawyers ‐ judicial     

system & legislator relation 

“Distrust” : 

‐ In civil process :

‐ parties not bound to designate (be assisted by) lawyer   parties not bound to designate (be assisted by) lawyer   

in any case or jurisdiction level

‐ service/document notification :

‐ usually not valid if made directly between lawyers

‐ no obligation for courts to notify lawyers

‐measures in Civil Procedure modification project

‐ procedure of evidence administration by lawyers : 

optional, seldom (if ever) used
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Romania ‐ Lawyers 

Trends in recent years 
 Opening the profession to foreign lawyers 

‐Non EU, EEA countries :

‐ for legal advice on Romanian law ‐ exam  
required (Romanian law, language)

‐ no pleading in Courts, except international  

arbitration

8

Romania ‐ Lawyers 

‐ EU, EEA lawyers :

‐may permanently practice in Romania as a foreign lawyer        
(no activity restriction; registration formalities required)

‐may practice as Romanian Bar Association member 

(exam or 3 years work experience)  

‐may occasionally practice profession

max. 7 years restriction on free movement of    

lawyers (reciprocity principle)

9

Romania – Baillifs, notaries 

Bailiffs, notaries

Relative autonomy ‐ some State control :

Justice Minister
controls and coordinates acti it  and admission‐ controls and coordinates activity and admission

‐ approves number of profession members and available 
places for annual admission exams

‐ formally appoints to office and dismisses

‐ approves the limits of fees

‐ can take disciplinary action
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Romania – Baillifs, notaries 

Successful and desired professions

11

Romania – Baillifs, notaries 

Criticism :
‐Closed professions ‐ not transparent enough or not 

trustworthy enough admission procedures

‐ Romanian Competition (Antitrust) Council Report (Oct.2009) :

f t    t f   t i  R i   t hi h t i  ‐ fact : notary fee amount in Romania ‐ amongst highest in 
EU, related to average income 

‐ proposals :

‐ remove restrictions regarding number of profession 
members

‐ remove minimum fee, reduce amounts 

12
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Romania – Baillifs, notaries 

 Romanian Notaries Association (press release, 
Nov. 2009) :

‐ nothing is wrong

‐ nothing has to be done

13

Romania – Baillifs, notaries 

Positive developments :

Bailiffs ‐ better educational background,     

professional training

‐ 2000 ‐ first bailiffs in office not required law 
degree 

‐mandatory afterwards for admission

‐mandatory training courses

14

Romania – Prosecutors

Prosecutors ‐ position in the system

‐ preeminent role in Socialist period

‐ State representative in Courts

‐ Civil cases ‐Attorney (Prosecutor) General:

i h   f  i i     h   i i   f  h  C  ‐ right of supervision over the activity of the Courts 

‐ right to control any file  

‐ could order the stay of execution of a judgment he 

would appeal 

‐Criminal Cases : prosecutor issues perquisition and 
arrest warrant

15

Today: 

‐ step by step, back to traditional balanced 
position in proceedings

Romania – Prosecutors

‐ still searching for identity: independent 
magistrate or executive agent ? 

16

Romania – Judges

Judges statute regulations ‐ key for   

reforming justice

17

Romania – Judges

Independence :

‐ accomplishment  ‐ Superior Magistracy 
Council (SMC)

‐ SMC took up from Justice Ministry (2003) all
prerogatives concerning magistrates career and legal 

responsibility (disciplinary Court for magistrates) 

18
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Romania – Judges

Solution ‐ questionable :

‐ politicization issue solved

corporati ation established ‐ corporatization established :

SMC composition :        ‐ 9 judges, 5 prosecutors

‐ 2 non‐magistrates

19

Romania – Judges

Election process ‐ arguable :

controversial figures among memberscontroversial figures among members

20

Romania – Judges

SMC today :

‐ rather inert institution

‐most visible actions ‐ “protecting profession’s 
independence”

  i i i   j d      d  k   ‐ any criticism ‐ rejected as pressure and attack on 
independence

‐ lesser preoccupation for reforming magistracy 
(eliminating inadequately prepared and corruption 
susceptible magistrates)

21

Romania – Judges

Recruiting personnel policy

Accomplishment ‐ hard admission exam for 

National Magistracy Institute (2 years) :

relatively well trained graduates (theoretical level)

Down‐side : not enough life and professional  experience ?

22

Final considerations

Ideas (lawyers) : 

‐ introducing same admission methodology 
for all professions 

‐ National Magistracy Institute standards 
followed

Only magistracy and Bar Association exams requires all main 

Law disciplines (Criminal, Civil, Procedures)

23

Final considerations

Isolation of legal professions

‐ rather difficult cross‐over

‐ no mixed composition in admission commissions

(exception  university professors  Justice (exception ‐ university professors, Justice 

Ministry representatives)

‐ no other legal profession in Superior Magistracy 
Council 

Non‐transparency of procedures

24
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Final considerations

Solidarity principle / “checks and balances”

Solution ?

25
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Slađana ArasSlađana Aras
University of ZagrebUniversity of Zagreb

Public Attorney/General Attorney/Government Lawyer ?

 “javni pravobranitelj” – “public defender”

  ombudsman: a person who acs on behalf of public good 
(protection of human rights etc.) – introduced in RC in 1990s

 established in former Y gosla ia b  federal and rep blic la s in 1952 established in former Yugoslavia by federal and republic laws in 1952

 General Attorneys Office (“javno pravobraniteljstvo”)
 “bodies of the federation, republics, provinces and administrative–

territorial units (the socio–economic communities) for legal protection of
property rights and interests, rights and interests of other socialistic legal 
persons designated by law”

Organisation of GA’s office
 every body of local government (“socio-political community”) had its 

own organization of general attorney’s offices
 “general attorney of the municipality”

 “general attorney of the county/city etc ”general attorney of the county/city etc.

 military civil attorney’s offices was established at the federal level

 no hierarchy – no subordination or superiority

 general (public) attorney → general (public) attorney’s office
 organisation: one general attorney and his deputies

 professional associates

Principal obligations of the general attorney 

 representation before courts 
and other governmental bodies

 keeping registers and providing 
legal assistance to economic 
organizations and institutions (= 

 providing legal opinions in
connection with the conclusion 
of contracts relating to property
matters

organizations and institutions (  
state and state agencies),

 acting as counsel in cases 
where other lawyers were 
representing the state and state 
entities in property disputes with
foreign natural and legal 
persons

Military civil attorney (lawyer) Federal general attorney

 authorized by law to represent 
the federation in property matters
arising from the State Secretariat 

 authorized by law to represent 
the State before foreign courts, 
agencies and institutions inarising from the State Secretariat 

for National Defense, operating 
agencies and institutions of the 
Yugoslav People's Army before
national courts and government 
agencies and institutions

agencies and institutions in
property matters

GA’s power to represent the State
 two bases for representation of socialist state entities (socio-political 

communities):

(1) automatic authority (mandatory representation)

ex lege in case of property rights and interests of relevant - ex lege in case of property rights and interests of relevant 
state entities

(2) by agreement (contracts concluded with e.g. state-owned
companies (“organisations of united labor”)

 territorial competence for representation:

- each government attorney represented the state and state
agencies on his territory
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Public Prosecutor
 state body exercising criminal prosecution and other rights and

obligations as defined by law

 acting in civil litigation:
 as a party sui generis as a party sui generis

 as an intervenor 

 as the body protecting legality in proceedings (“request for protection of 
legality”)

 also: military prosecutor
 criminal prosecution within the jurisdiction of military courts

The changes in the 1990s (Croatian development)

 the public attorney’s office became 
the state attorney’s office
(“državno pravobraniteljstvo”)

 2001: the (civil) State Attorney's
Office was integrated into the 
(criminal) State Attorney's

 authoriteis to represent were
limited to the protection of property 
of the State and representation of
the State in civil and administrative
proceedings
  local government

representation

(criminal) State Attorney s
(=prosecutor's) Office which 
was previously limited to 
criminal prosecution 
 Staatsanwalt

Croatia and Europe – Has Unity Been Lost?

 Attorney's Office of the Republic of 
Croatia
 autonomous and independent 

office in the judiciary

 Italy:

L’avvocatura dello Stato (State 
Attorney’s Office)office in the judiciary

 a merger of the functions of 
criminal prosecution, and the 
power to protect the financial 
interests and the property of the 
Stat;

 also authorized to launch legal 
remedies in public interest
(protection of the Constitution and 
the legal order)

Attorney s Office)

Procuratore della Republica 
(Public Prosecutor)

 Germany:

Staatsanwalt (State Attorney)

Has Unity Been
L t?Lost?
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Public and Private Justice 2010Public and Private Justice 2010
Landscape of the European Legal Profession:Landscape of the European Legal Profession:

Has Unity Been Lost?Has Unity Been Lost?

Th l f l l f i i b i thThe role of legal professions in bypassing the 
law: the example of fiducia

Tomislav Karlović
Department for Roman Law, Faculty of Law Zagreb

Overview

1. Fiducia cum creditore in Roman Law

2. Sicherungsübereignung in Germany

a) substantive law – praeter or contra legem?

b) interplay of legal professionsb) interplay of legal professions

3. Fiduciary transfer of Ownership in Croatian Law of 
Enforcement

a) reasons for introduction

b) legislative changes – underlying theoretical differences and 
the attitude of legal professions 

PUBLIC AND PRIVATE JUSTICE, DUBROVNIK 2010 2

Fiducia cum creditore

• Elements: formal transfer of ownership on the most 
important objects of patrimony (res mancipi); duty to return –
strictly obligatory nature; forfeiture on default

• Possession – transferred; possible return in detentio by lease   

• Legal profession: one group of people (patricians→senatorial 
class) controls and occupies all legal posts ‐ interpretatio

• Problem: (temporary) transfer of ownership (only accessible 
solution) – best protection for creditors

PUBLIC AND PRIVATE JUSTICE, 
DUBROVNIK 2010 3

Fiducia cum creditore

Bankers/lenders –
preserving the legal heritage

PUBLIC AND PRIVATE JUSTICE, 
DUBROVNIK 2010
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Sicherungsübereignung

• Initial problems: 

a) changing legal order – Das Faustpfandprinzip (Allgemeines 
Deutsches Handelsgesetzbuch 1861/1871) 

b) Need for extra credit – period of economical growth

• Solution:

Sale‐for‐repurchase with constitutum possessorium

‐ later Sicherungsübereignung

PUBLIC AND PRIVATE JUSTICE, 
DUBROVNIK 2010 5

Sicherungsübereignung

Legal science

(permissive – justification)   

at first against –
fraus legis

Legislation 

(silent – BGB)

Judiciary 

(in doubt – inclined to 
allow)

PUBLIC AND PRIVATE JUSTICE, 
DUBROVNIK 2010
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Fiduciary transfer of Ownership in 
Croatian Law of Enforcement

• Stage I – introduction into legal order

Legal science

PUBLIC AND PRIVATE JUSTICE, 
DUBROVNIK 2010
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Legal science

(comparative 
background)

Legislation 1996

Stage II – conflict of two ideas

• Model A) unconditional transfer of ownership ‐ Enforcement 
Act 1996

• Model B) conditional transfer of ownership – Real Property
Act 1996 (in force 1997) – ignored by judiciary; change of 
Enforcement Act in 2003Enforcement Act in 2003

• results: uncertainty; creditors not interested and return in 
2005 to primary form

PUBLIC AND PRIVATE JUSTICE, 
DUBROVNIK 2010
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1996‐2003A
• Not 
accepted 
in 1997

• 2003‐
2005

B 2005 ‐A

A

• 1996‐2003

• Creditor ‐investor

A

• 1996‐2003

• Creditor ‐investor

B

• (1997) 2003‐2005

• Protection of debtors

B

• (1997) 2003‐2005

• Protection of debtors

PUBLIC AND PRIVATE JUSTICE, 
DUBROVNIK 2010
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A

• 2005 ‐

• Creditors(‘) preference(d)

A

• 2005 ‐

• Creditors(‘) preference(d)

Reasons (Draft text) – protection of
creditors; limiting credit risk;  increase
in the general credit capability; ease the

burden on the courts!

Fiducia in Croatia

• Academic influence on legislation and judiciary

• Practice – trying to find loopholes – emptio rei suae

• Conclusion: temporary transfer of ownership – in 
contradiction with the nature of ownership, but at the same 
time easiest way to obtain wanted results and circumvent 
possible restrictions

• CRUCIAL ROLE OF ACADEMIA  ‐ BASIS IN HISTORICAL AND 
COMPARATIVE RESEARCH

PUBLIC AND PRIVATE JUSTICE, 
DUBROVNIK 2010
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Thank you for your attention!

PUBLIC AND PRIVATE JUSTICE, 
DUBROVNIK 2010
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