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2, If litigation of land disputes is to reach desired policy goals, it has to be
carefully coordinated with other procedures and policies. Overlapping jurisdic-
tion has to be avoided, and all bodies involved need to honestly and sincerely
share the same vision (e.g. the vision of reconciliation) and the same national
policy objectives (e.g. just restitution and compensation for a certain group) '

3. Disputes involving collective interests are best decided by proceedings
adjusted to their collective nature, i.e, in some form of collective proceedings.
Yet, collective litigation and class actions are a very novel topic for civil procedu-
re in most countries (with the notable exception of the UsA and, partly, Brazil),
and most recent attempts to introduce forms of collective relief have generally
not funcrioned well''?, Professors Oteiza and Verbic rightly noted that lack
of adequate collective procedural devices with respect to indigenous peoples’
rights causes particular problems, due to “their inherent collective social dyna-
mics and the inherent incapacity of the judicial system to include all the voices

within the proceedings™"'. Until adequate collective court mechanisms are
found, the only court cases with significant collective impact are those that are
made in the form of precedents (or leading judgments) at the highest levels of
judicial hierarchies, by supreme and constitutional courts — provided that they
share the general policy visions and rake a progressive stance. For this purpose,
the case law of the international tribunals and the development of international
law can serve as catalysts — but cannot replace the lack of appropriate collective
redress mechanisms (which, at this point, in most civil law countries may only
be granted as a part of broad governmental administrative measures).

4. Though civil litigation may not be the optimal instrument for social
conflicts of a collective nature, some of its elements can still be improved and

rou  Some examples of situations where these preconditions were not fulfilled: i Peru, the government
failed to consulr the indigenous peoples when it adopred the procedures for consultations, and
etfectively undermined that right by setting unrealistic deadlines (Cfr. DELGADO, CHRISTIAN,
Nanonal Repivt Pers. Op, cnt., p. 5). In Croatia, when the government, afrer negutiations with
the international communits, adopted the 1908 programme vf return of refugees (mainly Serhs)
whao fled after recaprure of occupied Croatian territones in 195, its provision nn court contrul
of administrative decisions caused confusion regarding competence for resritution of possession
of land and houses, preventing etfeerive restitution and returm instead of accelerating it. Gfr. See:
Human Righr Warch Reporr. “Braben Promses. Impediments to Refugee Retirn o Croalnt ™, 2003;
and Huoman Righrs Wateh Reparr, “Croaca: A Decade of Disappoitinent ™, 2006,

Cfe MarsaG Y. and Vas Ruer, G (eds.). Mulie-Parey Redress Mechanisms m Erwape:

Syueakng mece?, Intersentia, 201 4. (For Earopean expericnees)

o

e Orozy Eotarno and VR, Frascisco, Ninowa! Repart Lrpenting, Op i, pp. 13-14
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:ld‘.]iusred as much as possible to the needs of land rights disputes involying (;
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sadvantaged groups. These elements include extension of rules on fuys stand
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(adequate representation of collective interests should be found, engy);
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BFOUPS or tribes to act as parties); third-party intervention (broader righy of

nr.g,n.mzations or individuals to interyvene as amics curiae); forms of proceedings
(giving more weight to oral evidence and oral stages of the proceedin 28): n}lL‘b
plucc where procedural actions are taken (stimulating meetings and hi-ar‘iI u-.
in p]af.ft‘s convenient for indigenous and disadvantaged pm:tics)' Ian‘run}:?
(effectively securing the right of parties to understand and use rl'u:ir ﬁma'kt-
Ianguag& and/or the language of the proceedings); burden of proof and w:“
dar‘d of proof (introducing fair rules that effecrively enable parties 1o ‘r‘ ﬂ-
their land title); costs (which should naot be cxccssi.\'c. and optimally -i]?u:‘!:
be covered using state funds); ere, The composition of tribunals dcal-in‘g wil;
thes:_: matters and their jurisdiction should be adequate, securing the sufficient
special skills and knowledge of judges, experts, interpreters :mdkuthcr partici-
pants. Even though specialization of court proceedings sometimes brings more
problems than benefits''2, proceedings in land rights cases dealing witﬁ lar r:
groups and their members are one of the very few areas where spcciﬂ“?'l.l‘l'tt‘l‘l
1s indisputably desirable. -

5. Besr solutions for complex situations, in which correction of one injustice
almost inevitably causes another ong, are those based on consultations, agrccr.ncm
:End consensus of all sides. Just as general policy decisions regarding remedies
for land dispossession and forced evictions have 1o be taken by the gmcrnmcn.t
based on consultations, the court proceedings in individual r:‘ases r:lced to have
amulti-door approach, opening throughour the proceedings options for direct
or mediated settlement of some or all elements of the dispute. Such settlements
should enable broad participation of all interested sides, and pay due ;ltlcntinﬁ
to Iht.!' systemic nature of the dispute and the need to adopt solutions that do
r?m.c.hscriminatc against other members of the affected groups. Adequate rules
facilities and staff should be available for effective and appropriate indiy iduni
and collective negotiation and mediation processes.

6. A precondition for fair settlement of land disputes is adequate knowledge
and ability to make use of rights granted by the law:, Therefore, litigation of
cases dealing with dispossession and evictions can be really fair and iuhst onlyal

rr2 See: LZELAC, AL, “ Wived Blessimg of Tudi tad Specialicatione the Besed ivin 1he Detai? ", Rus
siaft Low Journal 2 (2a14), 4, ppy 4t hy |
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necessary legal information, assistance, advice and aid are provided. The forms
of legal support for indigenous and disadvantaged groups should be diversified
and versatile, involving broader educational initiatives, involvement of NGOs
and their legal advice centres, mobile legal clinics, advice through governmental
offices and lawyers, and sufficiently generous legal aid schemes™",

7. One of the principal enemies of effectiveness in court litigation is exces-
sive length of proceedings. For various reasons, proceedings in cases related to
restitution of land rights regularly last longer than other civil cases. The more
numerous those who seek to have their rights recognized and adjudicated,
the longer will be the average duration of their processes. This duration also
increases with the time that has passed since the original dispossession took
place, and with the economic consequences and lobbying potential of those
whose interests would be negatively affected by restoring justice. For resol-
ving some fundamental dilemmas, long periods of gestation in proceedings
before independent and impartial tribunals may be justified, but for hundreds
and thousands of disadvantaged and underprivileged applicants, every day of
further deprivation of rights only adds insult to injury. Excessive duration of
administrative and judicial proceedings leads to violations of human rights
obligation of the states to secure due process and effective exercise of rights of
indigenous communities' ',

8. Finally, if redress for land, territories and resources that were taken,
occupied, used or damaged is to be effective, the awarded remedies for the
wrong done need to be realistic and effective, and not inoperative and illusory.
Effective redress can be provided only if the judicial decisions are respected and
enforced. Ineffective and delayed enforcement compromises the whole process.
Unfortunately, many governments are prepared to put the red hot potatoes in
the hands of the courts, but are reluctant to recognize and implement their
decisions if they are politically sensitive or expensive for the national budget''3.

13 Compare the assessment of the South African report, which also suggests support for satellite
¢ducation clinics and government initiatives for educating the young. Cf. BABOOLAI -FRANK,
RasHRrL Natowal Report South Afreea. Op. it p. 15.

11y Compare the Yukye dva case of the ICHR, cit. supra note 87, paras 86 and similar (finding that
protracted delay constituted initselfa violation of the right to a fair trial).

115 Many cases of the ECtHR found violations of fair trial rights on account of the non-enforcement
of final and enforceable judicial decisions, Starting with the Hornshy case, for the purpose of
assessing compliance with the right to fair trial within a reasonable time, effective and fimely
enforcement is considered to be an integral part of the judicial proceedings, Hornsky v, Greece,
t8357/01, ECHR, 19 March 1997, § 40, Many non-enforcement cases dealt with the failure to
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These are not the only challenges in the process of establishing “a fair, in-
depem:lem, impartial, open and transparent process” regarding “rccogni;ion
and adjudication” of indigenous peoples’ rights as required by Article 27 of the
UN Declaration on the Rights DfIndigenous..Peoples. Dueto the emergence of
new armed conflicts and continuing crises in many areas of the world new mass
displacement and dispossession waves are occurring. Compared to ;ssun:s that
these new disasters raise, the challenges of adequate protection of indigenous
rlgh'ts look like minor and trivial glitches. And while indigenous communities
are important m part also because they may serve as an example that restoring
Justice s, in the end, feasible, when and if this is demonstrated, through court
pl:oceedings or otherwise, instances of post-conflict and transition restitution
“:'I” have to be addressed next, with tens and hundreds of times more poten-
n:al victims. And their number is still small compared to the number of fhosc
disadvantaged due to persistent economic crises and endemic poverty''®. For
these challenges, not even the best national policies and most effective c'ourt
systems and procedures will be sufficient, unless they are matched with the
fn"hestrated global efforts of nations, and supportmj by local, national nﬁd
international consensus and common resolve to change t-hings for the better.

ANNEX |. QUESTIONNAIRE FOR NATIONAL REPORTERS

1. Defining groups of indigenous and disadvantaged groups in a national context
How are indigenous groups defined in your country?
What is their share of the general population?
“.'thh grf)ups of disadvantaged people are relevant for the issues of land
dispossession and forced displacement?

m'ir:tlillcgal occupants in the attempt to reinstate property rights in real estate - see ¢ ol n
Srrilﬁvm. 30132/04, 9 October 2007; Majski v Craatia, n." 13303/03. LCHE, 1 June 2000: P.'f}('rmi.'
. Croatta, 75130/ 01, ECHR, 4 March 2004, : ; :

r1h .‘“ argued by researchers, “lack of access 1o land is strongly related to poverty and inegual-
ity", and therefore resolution of land issuesare a prcu:mditi;m n the global carlnp‘waign az‘;irll\l
poverty (Cfr. BorrAs, S. M: KAy, C, AKRAM-LODHI, HAROON. ‘f-I;;rm':rm reform ..*ndhmnld
development: historical nierviem amd current issues”, in AKR {.\i-l..Ill}[-;l. I-l-\lctn;\ el al, (eds.)
Land, Paverty and Livelthaods in an Eva of Globalization, Perspectives from ;l't':'(':’u pn.mrdud m; .!-'—
sitron couniries, Routledge, 2007, p. 1), Yet, in very few countries (Vietnam beine ur:e of them)
has the current neoliberal policy of land reform fostered rapid reduction of pm':rl\ rates (Cfy
AKRAM-LoDHL, HARDON e af, (¢ds.). Land, Poverty and Livelthoods in an Eva uf'€ .'.flnbaﬁ :;;m; ”'
Perspectives from developing and transiteon cowntries, Routledge, zo07, p. 385), . |
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2. Background and relevant national legal framework

-Hm: f :(fm

How was the ownership of the land acquired from their original inhabitants and/

Please describe the historical context of the problems related to land disposses-
sion and/or forced displacement of particular disadvantaged groups and briefly
describe developments in the past. Was there a particular legal basis (e.g. a law)
under which dispossession and displacement took place?

Please present national legal sources (acts, statutes, precedents) that are currently
relevant for the issues of land dispossession and forced displacement.

3. National courts, tribunals and forums having jurisdiction in cases of land
disposession and forced displacement

Are there any specialized tribunals for cases regarding breach of lan.d rights of
disadvantaged groups of people in your country? Describe their origin, compo-
sition and jurisdiction. Do they belong to the judicial or to the executive branch
of government? -
Are there any other courts, tribunals or forums that deal with land dispossession
and forced displacement cases?

4. National legal procedures and case law

What legal procedures are provided (or decision-making in current cases seekin.g
to address land dispossession and forced displacement issues? Please describe their
main features. Who has sus standi before the court? Are any third parties involved
in the process as intervenients or amici curige (NGOs, national or intcrnftional
organizations, ombudspersons, etc.)? Right to request interim relief (provisional
measures, etc.)? Any other special procedural rules that depart from the regular
legal proceedings? ‘
Describe the current leading cases that deal with the consequences of land dis-
possession and forceful eviction from the past. Has effective relief been granted
to the litigants in these cases?

5. International legal framework and approach

Which sources of international law play or have played a role in your country (e.g.
UN Declaration on the Rights of Indigenous Peoples; 110 Convention on Indigenouf.
and Tribal People)? Have they influenced legislation and case law in your country?
Are there any international tribunals that have dealt with the issues of land dis-
possession and forced displacement in your region?

6. Position of former and current landowners

What kind of legal land rights were indigenous/disadvantaged groups of pe{.:plc
entitled 1o before that land was taken from them? How were these rights exercised
in practice?

Or owners?

What is the current legal status of the landowners? What are their views on the
problems related to land restitution? In which way does the process in current
land restitution cases affect their rights?

7. Fairness and effectiveness of the procedure(s)
Are there any legal and/or factual obstacles regarding access to legal procedures
in land dispossession and forceful eviction cases? [s it possible to obuin legal aid
or free representation for the members of indigenous/disadvantaged groups?
What kind of relief can be awarded in the process? Natural restitution or compen-
sation? Does compensation correspond 1o the true value of the land? Other relief
(¢.g. rent for the use of land or interest, pain and suffering)?
[s impartiality and due process in the proceedings properly assured? Arc there
any problems in this respect?
What is the length of proceedings in land dispossession cases” Please assess the
total length and the length of individual procedural stages (first instance adjudi-
cation, appeal stages if available).
Are decisions in these cases respected? Is the enforcement of decisions in land
dispossession and forceful eviction cases effective?

8. Opinion of the national reporter

What is your personal evaluation of the existing situation regarding land dispos-
session and forceful eviction of underprivileged groups of people? Are new injus-
tices being created? Is a just and equitable balance of interests of all stakeholders
achieved in practice?

What is your opinion on the existing legal remedies and procedures? Strengths
and weaknesses? Need for change? Evaluate in particular the existing role played
by civil procedures in land dispossession cases in the light of due process of law,
protection of human rights and the need to find a long-lasting peaceful solution
to the underlying problems?

Predictions for future development? How can the situation be improved?
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