






































.2. Tfliugatiun ofhtnd Llic,plttc~ is to reach dcsircd poliL! goal~. it ha.., to be 
carcfulh coordinated" ith othlT procedure~ and policies. (),erlapping jurisdic­
tion ha~ w he ~l\ oidcd. ami all bodies im uh cd need ro honc .... rl~ ami c,inccrel~ 
share rhc '>amc: 'ision (e.g. thl· 'ision of reconciliation) am\ rhc ~a me national 
policy objcct1' c~ (e.g. just rc..,tit uti on and compcn-;at ion for a cennin group) 10<~. 

3· J)i~JHilt,S imoh ing collcctiH' interests arc best decided b) proceedings 
adjusted to their collecti\L• nature, i.e. in some l(>rm of collective proceedings. 
Yet, collccti\ c litii!.'Jtion and cl.l'>'- actions arc a' cr) ntJ\·el wpic for ci\ il pro~.:edu­
re in mo<a muntl~es (" ith the notable exception of rhe LS \and, pan I), Brazil), 
and mo..,t rc<.:cnt attempt<; to mtroduce form.., nf collccti,·e relief haH~ genera II) 
nor funcrioncd well' ' 0

• Profc..,sors Otciza and \ ~:rhic right\) noted that lad. 
of <Hkquarc collct:tin: prm:edllral tle,·iec!-. "ith respcct tu indigenou.., peoples' 
rights cause~ particular pwhlcm!-1, Juc to "their inhcrcnt eCJIIc<.:ti\e social d) na­
mics and the inherent incnpacit) of the judicial -.ystcm to include <lll the' oiccl> 
\\ithin the proceedings""'. Lntil adequate ~.:ollccri,·e court mccl1nnrsms arc 
l(>und. the onh court ca .. c~ "ith ..,jgnifieant colb:tiH~ impact arc those tbat are 
made in the f{;rm of precedent\ (0;. )eaJing judgmentS) at the hi~he!-.l lc\ ds of 

judicial hierarchies, by supreme and constiturional <.:ourts- prm ided that the) 
share rhc general polic) \'i..,ionr, and take a progressiH: stance. For thi~ purpose, 
rhe ~.:ac,e Ia\\ of rhc international tribunals and thc de' clopment of international 
Ia'' can sen cas caralysr-; hut <.:an not replat.:e the lack of appropri.uc colle<.:tin: 
redress medlani'>ml> .("hie h. at chi' point, in mustci' ilia\\ count ric., ma~ on\~ 
he granted :1'> a part of broad g:mcrnmcntal administratiYe measures). 

4· Though Li,·il litigation rna) not bc the optimal instrument for social 
tonflit.:ts of a collccri' c natun:. some of its clements can still be impnm:d and 

""' 

I I t> 

'i<~mc n.tmph:.,nf ''lru~tllln' "lwn·rh~,r: prccondll11ln~ 11n~ not lultillt·tl. m Peru, the~~~' crnmt·nt 

Ltih:U 111 ~.:nmult tht' indigcnou, people~ 11hcn n .ulopt~:tllhc prou:dur~">lor mnwlt.HIHno, and 

t'llt:Lt" ch undermined th•ll rhd11 h1 ~t.'ll111~ unrcali~r tt' llc;tJiinc~ ( C/1. Dt 1.C • \l u '· CHKIS I' I\'. 
\,f/mtlctl R,r, 1 Peru. U('. ,,r .. p. :;). In ( rnatiJ. 11hcn tht gmcrnmcnt, .tltt't llt'l:t>tiatmn~ lllth 

1 ht· imcrnJthm.tl cummuntll .. tJuptt·tlthc I<JII~ pru!!r.tmmt.· .,f return uf rdU)lt:t:' (llldllll.l .'wrh,) 

llh<~tkd 01ftt:r r.:C'.tpmrt·nt t>Ct.'Upinl Cru.ttian rarihlrtt'' 111 IIIII.'· it' prm i,iun nn u.urr comrul 

, tl .ldmini,tr.ui' l' tll·ci\inn<, l~IU,t:d ,·unfu,iun rcu:anlinl! ~·ompo.:tcnt.c li•r n·,tit utiun 111 l''"'c,,iun 

~tll.unl.tml houw ... prr,entin!! dkuiH· rc,rinrtiPn.md rerum '"'lc;ltlol <lt't'ckr.lllll~ it. G/r. ',cc 

I hun.111 Rt!!ht \\ ;1td1 Rcpo trr "Jl~r,~·,•n l'miiiiH'<. /mf'<'.ltllltll/1 111 R<:/11~•'• R,·/1/r/1 /11 C't11tlllrl ". 1003; 

.md I hunan Ri!!lw. \\atdt Rq·um, "l.rmlll<l I 0.".11rlc "1/Ji<,Jf'{'llll/llllt'lll" ~OO(L 

C:/1 II \lt-..1••1, \ .wd \ ' ' R1111 <.. JL (cU,,) 11•1111 l'.trlt R,·.l,,·" 1/r.ft,ti.'I.<IW Ill f .unJfrl' 

Sl{ltwJ.:m;( ""C• ~. llltt:l".:nllJ. ~oq.tl'<~r Euwp~.111 npCiit'lllt.'') 

1 , 1 () 11 Ill, l.trl \I:DI• .IIIU \ I R 1111 , I'R \'\I l'-l ". \ ltltnlful R ('~~<I I rrr11/111o1 CJp Ill 1 1lP I ~-1+ 

adjusted as mtH.:h as p~s..,ihlc to the need!' ofland right~ di-;purcs inH
1

11 in~ Lli-
sathanraged groups.l hcse element~ indude e\tcnsion of rules on /

11 
.. 

. . - tWJ~n~ 
(atlcquare reprcscnt<HIOn of collct.:tl\c mtercsrs should be fi1und .. hi ' 

. . . . . cna lilt!; 
gr. ou~s o~ rnbc<. .to ~c.t a'> partl.c<.,), thu·d-pan~ intcrH:ntinn (broader ng-ht 

0
j 

01 gumzanons or mdl\ tduals to mtcn cnc as Wllll'l mnat•) forms of 11ro. 1· . . . . ' ' leet 1111!;~ 
(gl\ mg more "e•ght to oral. endcnt:e ,mJ oral stages of rhe proceeding!.); ti~L' 
place where procedural act1ons <lrl' taken (stimulating m~:l.'tings and h '· . , . . , ' ~ · Collin~.., 
m places com cntcm for md1gcnoth anJ disaJ\ant ·wc•l pa1·r1·c-) · J·J 

• . ~ • 'eo~ -' • ·""llJ~t· 
(cffcctl\·ch· sewring the righr of 11arriL"!> to undcr ... t·md anJ U'e tl' . :- .' 

• - L o .:> ol:Jf nolll\c 
hmgua~e and/ ~r the language of the proceedings); hurd en of proof and "'·In-
dar~ of pro~Jf (mtrodutin~ f.1ir rules that effecriH:I) l'nahlc partie:-. to prme 
thcu land tJtle); costs (11 hrch should not be e:xccssiH:, and optimalh ~h11 uJtl 
he CO\ ered using ~tale funds): ere. The composition of' tribunals Jcaim~ "it h 
the)): mar~crs :md thcir jurisdiction -.hould be auc.:qu:uc, ... ccuring the.: .,ufliciem 
<.pectnl skllls •md kno\1 ledge of judge.,, c\pens, interpreter~ and other P•lrtiLi­
pants. L,~en though specialization of'wurt proceeding.., -;umetime" brinl!., more 

problems than benefits"~. proceeding-. in land rights cases dealing "i;h br!4L' 
~roups <1nd their mcmbc.:n, arc on~: of the rery fe\1 an·as "here speciali;:ar it:n 
'"indisputably <ksirablc. 

~- J~esr ~olurions fi1r com pie.\ sit uarions, in "hich ~mTe<.:tion of one inju..,11cc 
<llmusr me' 1tabl) cau!)e.., another one, arc tho..,e ba~cd on eon..,ttltntiom .• ai!I'Cl'menr 

~ntl consensus of all sidl.'s. Just a!-. general polic~ de<.:i~ion~ regarding ;l.'med 
1
c:-. 

for land dispossession and forced e\ icriom. hm c to be t;lkcn b, rhe lTO\ ernm~:nt 
based on consultarions, the court prot.:ccJings in ind i' ic.lual ;ao..cs ;ced tn ha

1 
c 

a multi~door approa<.:h, opening throughout the procccding., options fi1r dirL'tl 
or mcdrated sctrlcment of some or all clements of thc di~pute. Su~.:h <;ettlcmt·nt., 
..,hould enable broad p.1rt icipation of.JII intl.'r<~sred side.,, ant! pa~ J ue atteJHton 
to the s~stcmic 11<Hllrc of the di!-olHite <lnd rhe nettl to ndopt ..,olution ... that do 
not discriminate against other members of' the affected gr•nu ps. -\dcqu:llc rules, 
facilities and staff -;hould he a\ailahle lilt· eHccti\ c and appropriate indi' idunl 
and t·ollcctiYe negotiation and mediation procc ... .,e-. 

6. \precondition fiu· fair scnlcml'nt ofland di-.putc-. 1., .1dcquare kno" k·d~t 
and ahilit} to makl.' uw of rights granted b) rhe Ia\\. l'htrdnn:. htt!!atlon of 
Cl'>l''> dealing" 1th dJ'Ipo ...... c..,-;ion and l'\ tction!> c:m be rcalh !Jir and lll~.,t onh 11 

II.! 'tn L/tl \t, \1" " ll flr·J /II,··•m'Jtt/}rr.h,t.d.'r•'rt.tlt•.,l/rrll tJ,,•II,:tlt•lllilitl>.t.rii'. Ru• 
·•· n I "' lo•urnal: (.!UI ; ), .J., PI' •.J.h r (•-+ 



necessary legal information, assistance, advice and aid are provided. The forms 
of legal support for indigenous and disadvantaged groups should be diYersified 
and versatile, inmlving broader educational initiati\ es, involvement of ~GOs 
and their legal adyice centres, mobile legal clinics, ad' ice through goYernmental 
offices and lawyers, and sufficiently generous legal aid schemes• •J. 

7. One of the principal enemies of effectiveness in court litigation is exces­
sive length of proceedings. For various reasons, proceedings in cases related to 
restitution ofland rights regularly last longer than other civil cases. The more 
numerous those "ho seek to have their rights recognized and adjudicated, 
the longer will be the average duration of their processes. This duration also 
increases with the time that has passed since the original dispossession took 
place, and with the economjc consequences and lobbying potential of those 
whose interests would be negatively affected b)' restoring justice. For resol­
ving some fundamental dilemmas, long periods of gestation in proceedings 
before independent and impartial tribunals may be justified, but for hundreds 
and thousands of di sadvantaged and underprivileged applicants, every day of 
further deprivation of rights only adds insult to injury. Excessive duration of 
administrative and judicial proceedings leads to violations of human rights 
obligation of the states to secure due process and effecti\'e exercise of rights of 

indigenous communities•14. 
8. Finally, if redress for land, territories and resources that were taken, 

occupied, used or damaged is to be effective, the awarded remedies for the 
wrong done need to be realistic and effective, and not inoperative and illusory. 
Effective redress can be provided only if the judicial decisions are respected and 
enforced. InetTective and delayed enforcement compromises the whole process. 
Unfortunateh· manv .,.overnments are prepared to put the red hot potatoes in 

·' .. 0 

the hands of the courts, but are reluctant to recognize and implement their 
decisions if they are politically sensitive or expensive for the national budgerT 15

• 

1 n Cnmp~rc the:: asse~~mcnLnf the 6uuth African report, which also sugge::srssuppmt ti>r satellite 

education chni~:~ and government initiati,·es for educating rhe) Oltng. C/r. BAB()Ol.:\1 -FR \'lK, 

R \SilRl. Vatumal l?tfit>ll S11utlt Aji·tw. Op, dt., p. 15 . 

C:ompart· the rakvt·, lw case of the IC.HR, cit. supm nntc !!7, para~ 86 and -;imilar (finding that 

protracted dday cc1nsrit utccl In irsclr a 'iolo.riun of the nght tu a fair trial). 

\lam· case~ oflh~ H tllR found viuhttion~ of f~irtrial right~ nn account ufthc O()n-cnfon:~ment 
of fi~al and cntorccablc juilicial ucc.:iswns. Starting" ith the Flllrttsb)• case, ti1r the purpose vf 

assessing c.:umpl1snce ''irh the righr to fair tri~l within a reasonable time. cffccliw unu tlmd~ 
enforccmcn t ts cons idcrcd to he an integra I part of the judicial procccJ ings. 11 or m/1 l' t·. GI'Utt:, 

r>t~57/91 , Ll 1111, t<) \l:m;h HICI/• § .+O. \I an\ non-etunrcemcor c-J:-l!!> dealt WJth the failure to 

1/an L ular z63 

These are not rhc onl~ challenges in the process of establishing "a fair, in­
dependent, impartjal, open and transparent process" regarding "recognition 
and adjudication'' of indigenous peoples, rig~ts as required by Article 2 7 of the 
C~ Declaration on the Rights oflndigenous Peoples. Due to the emerg-ence of 
new armed conflicts and continuing crises in many areas of rhc world, n~w mass 
displacement and dispossession wa,·es are occurring. Compared to issues that 
tbese new disasters raise, the challenges of adequate protection of indi.,.enous 
rights look like minor and trivial glitches. And while indigenous comm~niries 
are important in parr also because they may serve as an example that restoring 
justice is. in the end, feasible, when and if this is demonstrated, through court 
proceedings or otherwise, instances of post-conflict and transition restitution 
':·ill ~av.e to be addressed next. with tens and hundreds of times more poten­
tial nctJms. And their number is still small compared to the number of those 
disadvantaged due to persistent economic crises and endemic poverty• •li. For 
these challenges, not even the best national policies and most cffecti\'e court 
systems and procedures will be sufficient. unless they arc matched with rhc 
orchestrated global efforts of nations, and supported by local, national and 
international consensus and common resolve to ch:mgc things for rhe better. 

AN N EX I. QI.JESTION;\!AIRE FOR ;\!ATIO"i\L REPORT E R S 

I. Defining groups of indigenous and disadvantaged groups in a national context 
How are indigenous groups defined in your countrv: 
What is their share of the general population? . 

Which groups of disadvantaged people are rele\anr for rhc issues of land 
dispossession and forced displacement~ 

cvin illegal ot:cupant~ m rhc: attempt to reinstate propen) ri!!hts in teal c.sturc see e g. llw ,, 
Strbia, JO!J2Io+. I) Octohcr ~007; \lt~j.llu r. Cr~tt~/111, n.'' JJ:"QJ/OJ. t t 1111. r Jum• .zoot): Ptben11k 

v. Crllaliu, 751J(j/OJ, [l.l iR. + \larc:h .zoo+, 

r IIi h argued by researchers, "lack of access to land is ~trrmgl~ rclated to powl'tl and inequnl 
it)''. ~nd therefore resolution of hmd issues arc n pr~conuition m the globul campaign :tgain't 

pm·crt) (Cfi". BORR~, S . .\1: ~J\', C, :\Kf< \ \1-LOJJill, H \ROc,, ., ll(rt/1'/lltl r4hrm 1111d rural 
tlrt•t•!opm,'ll/. ln<lonnll tlf't'ITit'll'lltlll <IIYI'<'II( issues". in .\.J..Jl~.\1-LODIII, H \R<)O'It ,., a/ (t:d~. ). 
f,,lftd, Pot·,•t'ly a ml I .trdt /tfltld) in 1111 H ru flj Clt~IJ/1 It ztl/ 1011. Paspem~·es from dc•t·l'lu fltllg "m/ trun­
>tiUI/1 •"11/llf/es, Routledge, 2007, p. r ). ) ct. in vcr) fe11 countTic.:s (\.ietnam hting.•me ul them) 

hast he current ncoliheral polic1 f)[ land rcfi>rm fostered rapid reduction of rn~ crt) rate~ ( (,'jr 
\li.R.\ \1- Lfl))lrt, H:\ROo,-.; rl a/. (eds.) Lun,/, Pm'tmy uttd Ln·dtlwml$tlltm Er11 n{Ginbaliu1/tllll. 
p,.,.,(>nltt'r.< /rom d.·~·~lnpm!! .uul rr,ll/,<1/tii/IWII!Ifrtt·,;, Rnmlcdgc. ~oo;, p, 3!151· 



.2. Background and relevant national legal framework 
Please describe the historical context of the problems related to land disposses­
sion and/or forced di-;placcment of particular disad\antaged groups and briefl~ 
describe de,clopments in the past. \Yas rhere a particular legal bas1s (e.g. a La\\) 
under '' hich dispossession ami displacement tool- place? 
Please prc::.cnt national legal source~ (acts, statutes, precedents) that are currently 
relevant for the issues of land dispossession and forct:d displacement 

3· 1\ational courts, tribunals and forums ha\ ing jurisdiction in cases of land 
disposession and forced displacement 

-\re there an~ specialized tribunals for cases regmding breach of land rights of 
disadvantaged groups of people in your country~ Describe their origin, compo­
sition and jurisdiction Do the) belong tll the judicial or to rhe executive branch 
of go' ernmcnt? 
-\re rhere an~ other courts, tribunals or forum~ that deal with land dispossession 
and forced displacemem cases? 

~ · National legal procedure~ and case law 
\\'hat legal procedures are provided for decision-making in current cases seeking 
to address land dispossession and forced displacement issues: Please describe their 
main features. " 00 has Ill$ .~fllllt/i before the COUrt? .\re any third parties imo]Yed 
in the procc~s as ioten·cmcnts or amiCI curtt1c ("GOs, national or imernational 
organizations, ombudsperson<>, etc.)? Right tO request interim relief (pro,·isional 
measure!>, etc.): An~ other special procedural rules that depart from the regular 
legal proceedings? 
Describe the cur rem leading cases that deal \\ ith the consequences orland dis­
possession and forceful C\ iction from the past. lias effecti,·e relief been granted 
to the litigants in these cases: 

:;. [nternatiunallegaJ framc\\ork :mtl approach 
\\· hich sources of international law play or ha' c pia) cd a role in~ our cottntr) (c. ~. 

1.·-..: Oedan1110n on the Right~> of indigenous Peoples; I LO Com emion on Indigenous 
and Tribal People)? Ha,·e rhc) influenced legislation and case Ia" in ~our country? 
\re 1 here an) international rribunab that h:nc dealt "ith the issucc, uf land dis­
po'>!!esc;ion and forced displ:11:cment in your region? 

6. Position of fi>rmcr and current lamlowncrs 
\\'hat t...ind of legal land l'ights \\ere indigenous/ disad,antaged groups of people 
entitled w before that land" a~ taken from them? I fo,, \\ere thc::.c rights exercised 
in pn~e1i~e; 

"""I ::da, 

1-lu\\ was them\ ncrship of the lnnJ at.:quired from rhcir original inhabitants and/ 
or m1 ners~ 

\rhat is the current legal status of the landowners? \Yhat art: their, ie"-; on rhe 
problems relatt:d to land rcslitution~ In \\hich \\.t) doec; the process in current 
land restitution cases affect rheir nghrs? 

7. fairness and effectiveness of the proccdure(s) 
Arc there an) legal :tnd/or factual obstacles regarding uct:eso; to legal procedure'> 
in land dispossession and forceful e' iction cases? [s it possible ro obtain legal a1d 
or free representation for the members of indigenous/ disath antaged groups? 
\\·hat kind of relief can be a\l·arded in the process? "\.atural restitution or compen­
S<Ilion? Does compensation correspond co the true ~aluc of the land? Other relief 
(e.g. rent for the usc of land or interest, pain and suffering)? 

Is impartialir) and due process in the proceedings proper!~ assured? Arc there 
an) problems in this respect? 

\\nat is the lengLh 11f proceedings in land dispossession cases? Please asses!. the 
total length and the length of indi' idual procedural stage., (first instance adjudi­
cation, appeal stages if a\ailable). 

Are decisions in these cases respected? Is the enforcl·mem of decisions in land 
dispossession and forceful eviction cases effective~ 

8. Opinion of the n<HionaJ rcponer 

What is rour personal evaluation uf the existing siwarion regarding land di~pos­
scss1on and forceful e,·iction uf underprinleged group:. of people? Are ne,1 injus­
tices being creaLed? Is a just and cquit.tble balance of inrerests of all stakeholders 
<lchie' cd in practice? 

\\"hat is )OUr opinion on the existing legal remedies and procedures? Strengths 
and .""~aknesses? '\ceo fo r change? E'aluatc in particular the e~isting role pla)cd 
b) c1nl procedures in land dispossession cases in the lighr of due proceso; of la\1, 
protection of human rights and the m·cd to find a long- la!>ring peaceful solut1on 
to rhe underlying problems? 

Predictions for future de,eJopmenr? l lo" can the sttuation be imprmcd? 
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