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The Heroes of Judicial Periphery
Court Experts, Court Clerks and other Actors in the Shadow

Seventeenth PPJ Course and Conference (2023)

Programme

Monday, May 29

Registration:
(9,00-9,30)

Morning Session: (9,30 —13,00)

Afternoon Session:
(15,00-18,00)

Stefaan Voet (Leuven), Unknown is Unloved: The Heroes of Judicial Periphery

Eduardo Oteiza (La Plata & Barcelona), Court experts. The Judicial Decision, Independence
and Access to Justice

Alan Uzelac (Zagreb), Courts of the Future — a Lonely Al Planet or a Team Universe?
Fernando Gascén Inchausti (Madrid), The Role of Judicial Secretaries in Spain

Hermes Zaneti (Vitoria), Public Prosecutors, Ombudsmen and Similar Institutions in Latin
American Civil Procedure

Alvaro Perez Ragone (Lima), Clerks in the First, Second and Supreme Courts in Latin
America

Mauricio Magalhdes Lamha (Rio), Supporting Actors in International Child Abduction
Cases before Brazilian Federal Courts

Tuesday, May 30
Morning Session: (9,30 —13,00)

Lunch Break (13,00 — 15,00)

Afternoon Session
(15,00-18,00)

Elisabetta Silvestri (Pavia), The Italian Path to Judicial Clerkship

Gina Gioia and Sayedeh S. Salehi (Tuscia), Beyond Wooden Desks: The Impact of Artificial
Intelligence on Reshaping the Role of Court Staff

Ales Galic (Ljubljana), Experts for Legal Issues in Slovenian and Comparative Law

Tatjana Zoroska Kamilovska (Skopje), Party - appointed vs. Court - appointed Experts:
Considerations in the Light of Macedonian Experience

Branka Babovi¢ Vuksanovic (Belgrade), Part of the Solution or Part of the Problem? Party
Appointed Experts in Serbian Litigation Proceedings

Marko Bratkovi¢, Juraj Brozovi¢ and Alan Uzelac (Zagreb), Peripheral Actors in Croatia:
Problems and Open Issues

Wednesday, May 31

Morning session
(9,00-12,30)

Afternoon Session:
Study trip (12,30-23,00)

Xandra Kramer (Rotterdam), Expert Evidence in Cross-Border and International Context
Magne Strandberg (Bergen), Appointment of Experts in Norwegian Civil Proceedings

Camilla Bernt (Bergen), The Use of Psychologists to Provide Expert Evidence in Custody
and Child Protection Cases

Excursion to Cavtat, Konavle and the Srd hill

Thursday, June 1

Morning Session (9,30 — 13,00)

Afternoon Session: (15,00-18,00)

Raf Van Ransbeeck (Bruxelles), The Belgian Court Staff and their Belgian and European
Training perspective

Michael Stiirner (Konstanz), Experts on Foreign Law in German Civil Procedure
Nicolas Kyriakides (Nicosia), Law Clerks: A Solution for Delays in Civil Litigation
Danie van Loggerenberg (Pretoria), Experts and Other Shadow Actors in South Africa

Yulin Fu (Beijing), The Landscape of Chinese Judiciary: Assisting Personnel in PR of China

Friday, June 2

Morning Session (9,30 — 14,00)

Panel: Legal Aid Clinics — Another Kind of Peripheral Heroes (open discussion with the
participation of clinical leaders and law clinics from Croatia and Europe)

Biljana Duricin (Podgorica), Mediation Clinic: My American Experience

Przemystaw Kubiak (Lodz), How Training Soft Skills in CLE Can Form Better Lawyers and
(In)Directly the Better Justice System

Zvonimir Jelini¢ (Osijek), Law Clinics as Peripheral Heroes of Legal Education

imdependent, international centre for advanced stues



Unknown is Unloved:
The Heroes of Judicial Periphery

29 May 2023
Prof. dr. mr. Stefaan Voet
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PART VI Service and Due Notice of Proceedings
Section 2 — Responsibility for and Methods of Service
Rule 71. Responsibility for service

(1) Responsibility for service of documents lies with the

court/parties.

(2) If responsibility lies with the court, upon application the
court may entrust a party with service of documents if
appropriate.

(3) Where responsibility lies with the parties the court retains
supervisory control which may include the power to set
aside service.




Rule 74. Responsibility for service

(1) Service guaranteeing receipt includes

(a) service by physical delivery attested to by an
acknowledgement of receipt signed by the addressee or
by a document signed by a court officer, bailiff, post
officer or other competent person who effected the
service stating that the addressee has accepted the
document, and the date of the service;

(service by court officers or other person designated under
national law; e.g., Austria, Belgium, England, Germany,
Greece, France, Luxembourg, Netherlands, Romania, Spain
and Switzerland)

(b) — (d): service by electronic means, postal service




Page 1 sur 10
DEBRAY & ASSOCIATES

Emmanuel DEERAY EDKO BeUBy

Quontin DEBRAY { Boalins ; 0478100 951

| Etudo ouverta / Kantoor goopead

Oocriscmrais | | 800 - 12005 13,30 - 16.30

| Vol : 0217728192

Barbars MEIRSSCHAUT | | P LGRTTRNATS

e rochion, LLAM olude@acbrazbe | kastoorBdebray be

"“';:‘,'.";,, i S MUIECIERS DE JUBTICE Comptes thrs/Derdenreheningen:

GUREGHTOOLURWAAROENS 664 1919 5165 6252 BIC CREGBERS

Cuncitats Nutszior do Jatios BEZ3-0000-2847 8691 BPOTBER!
Fascideten Gorsch inssorminr v Vil o3 Belgranrs 16 Horondal oo

Brusciles 1140 Beuasol =l D

Numéro de dossier : 186950 - SDO
Référence it rappeler en cas de palenent : 003008695672

Ly T
E050_11492_ 1745215

Ref. avocat/requérant : 20200460-02 / LC / SDI Enregls(ruble
[ CITATION A COMPARAITRE DEVANT LETRIBUNAL |
E= T DATE DE LA REMISE DE LA CITATION |
}' s L'an deux mil vingt, le Vil Al
P R ~ IDENTITE DE LA PARTIE DEMANDERESSE & DE SON CONSEIL

Ala demande de

i~ Monsieur . né & Anderlecht le 10/06/1980, numéro national
3 g 80.06.10- Genval), Rue Mabiermont, 62,
/1
&V Ayant pour conseil 4 1160 AUDERGHEM, Avenue
R IDENTITE DE L'HUISSIER DE JUSTICE SIGNIFIANT ]
R T : —— e -
S Al ¥
) _§ ia Je soussign&(e) Maitre Sophiane GYSEN,
3 3“5 . Huissier de Justice de résidence & 1400 NIVELLES, Faubourg de Mons, 10,
3 -
= 0¥ A IDENTITE DE LA PARTIE DEFENDRESSE & mode de signification de I'acte ]
waeE i -
=70 {' Y N
A o% A ¢ Cl 3
y 8 a <
w2 L’ASSOCIATION DES COPROPRIETAIRES DE LA RESIDENCE THOMAS, inscrit(e) a la BCE

§ 2 » sous lc n°0819.847.760, sise & 1330 RIXENSART, Avenue de Clermont-Tonnerre, 34, représentée par
' 3 { son syndic, laSRL convs s iicinninny n® OR9R8.261.372, ayant son siége & 1410 WATERLOO
5 ] Chaussée de Jetant pour elle au siége de I'association, © . p

W3 7\ O e me suis présenté ot y ai parté d s, B TR Y daden

A
selon sa décluration, qui ne signe pas mon origimal pour réception de la copie.

3 ;N st duané que Ja copie de mon acte n'a pa &re remise & son destinataire, ni & une personne habilitée 4 recevoir
i Yy~ pour lui, elle s été laissée sous enveloppe fennée d adresse de ce destinataire & heures en Jui signalant
&g © 1 quej'adresserat une lottre conf & larticle 77— 8 §3 Cc. i son syndic, la SRL “__..

! v ¢ v 0.2 BCE 99'&!‘)8. * 1,372, ayant son siége 1410 WATERLOO Chaussée du » pour avertir de

L X .~ lappssibilité qu'il sura de venir ca retirer une copic en mon étude pendant un délai de trois mois 3 dater de ce
IEEES

D=2 }







The purpose of the UIHJ is to represent its members to international
organisations and ensure collaboration with national professional bodies.
The UIHJ aims the promotion of international treaties and efficient and
effective national procedural and enforcement law; to improve such
legislation and to promote ideas, projects and initiatives which help to
move forward and elevate the independent structure of judicial officers.

Furthermore, the UIHJ takes part in the organisation of judicial officers,
notably via its involvement in the establishment and development of

national professional organisations which intend to become members of
the UIHJ.

The UIHJ is proactively involved, wherever possible, to strengthen the
rule of law, to increase the status of the profession of judicial officer and
offer its expertise for judicial reform.
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- COUNCIL OF EUROPE

Q caci
of Justice de la justice CONSEIL DE 'EUROPE

Guidelines on the role of court-appointed experts in judicial
proceedings of Council of Europe’s Member States

Document adopted by CEPEJ at its 24th Plenary meeting
(Strasbourg, 11 — 12 December 2014)

https://rm.coe.int/168074827a



https://rm.coe.int/168074827a

- reference framework (civil, criminal, administrative law)

- court-appointed expert: technical experts “place at the disposal of
courts their scientific and technical knowledge on matters of fact”
(medical, psychological, constructional and economic expert opinions
and also those concerning road accidents)

- complement the judge’s deficient technical knowledge or help with the
fact-finding; ‘the expert is simply an assistant or consultant of the
Jjudge, nothing more”

- NOT: appraisal/evaluation of facts / interpretation/application of the law
- judge

- natural persons (responsibility)

- appointment by the court (selection criteria, selection procedure) — lists
of experts!

- independence & impartiality (& integrity)

- interim & final report

- judge is under no obligation to follow the suggestion of the expert
opinion

- costs







PART VIl Access to Information and Evidence

Section 3 — Types of Evidence
D. Expert Evidence

Rule 119. Party-appointed Experts

Parties may present expert evidence on any relevant issue
for which such evidence is appropriate. They may do so
through an expert of their choice.




Rule 120. Court-appointed Experts
(1) The court may appoint one or more experts to give
evidence on any relevant issue for which expert
evidence is appropriate, including foreign law.

(2) Experts can be individuals or legal entities. In the case
of legal entities at least one individual must assume
responsibility for the expert’s report.

(3) If the parties agree upon an expert, the court ordinarily
should appoint that expert.

(4) Parties may object to the appointment of a court-
appointed expert on grounds of bias. Where there is a
reasonable apprehension of bias, the court must either, as
relevant, refuse to appoint the expert, rescind their
appointment or set aside their evidence in its entirety.




Rule 121. Instructions to Court-appointed Experts

(1) The court shall instruct experts concerning the issues
on which they are to provide evidence. It should set
reasonable time limits within which any such expert
should submit their written report or reports.

(2) In an appropriate case, the court may extend or limit the
scope of its instructions to an expert. It may also vary any
time limit for submission by an expert of their report.

(3) The court must inform the parties of any orders given or
varied under this Rule.

(4) Where a party objects to the nature or scope of
Instructions given by the court to an expert, it may apply to
the court to vary those instructions.




Rule 122. Duties of Experts
(1) An expert, whether appointed by the court or by a party,
owes a duty to the court to present a full, objective and
impartial assessment of the issue addressed.

(2) No expert may give evidence outside their field of
expertise. An expert may also refuse to give evidence for
the same reasons a witness may refuse to give evidence.

(3) An expert must not delegate their task to third parties
unless authorised to do so by the court.

(4) Where an expert, without a reasonable explanation, fails
to render their evidence within time limits set by the court,
the court may impose appropriate sanctions.




Rule 123. Expert Access to Information

(1) Court-appointed experts should be provided with access
to all relevant and non-privileged information necessary to
enable them to prepare their written report.

(2) In particular, a court-appointed expert may ask a party to
provide any information, to provide access to any
documents, permit inspection of property or entry upon
land for the purposes of inspection, to the extent that such
are relevant and material to the proceedings.

(3) In appropriate circumstances, an expert may examine a
person or have access to information derived from a
physical or mental examination of that person.




Rule 124. Expert Reports and Oral Evidence

(1) Expert evidence should ordinarily be given in the form of a written
report. However, in simple cases, the court may order that expert
evidence be given orally.

(2) An expert may give oral testimony to explain their written report
either on the court’s request or on the application of any party. Subject
to any applicable legal provisions, such oral testimony may be given
at a hearing or via any appropriate means of distance communication,
such as, but not limited to, video-conferencing.

(3) The court may require an expert to give their evidence, whether that is
in the form of a written report or by way of oral testimony, on oath.

(4) Where an expert gives oral testimony, parties may only ask the expert
questions that are relevant to their report.

(5) If a party-appointed expert fails to appear when duly summoned to
attend an oral hearing, and does so without a valid reason, the court may
disregard that expert’s written report.




Rule 125. Costs

(1) The fees and expenses of a court-appointed expert shall
form part of the costs of the proceedings. The court may
order that a party who applies for an expert to be
appointed pay their fees in advance.

(2) The fees and expenses of a party-appointed expert shall
only be recoverable from the other party if the court so
orders.




EUROPEAN

EXPERTISE
& EXPERT
INSTITUTE

Shaping Expertise across European Justice Systems

The EEEI thus stands as a forum for debate on the future of
expertise, with the aim of contributing to :

* redefining the expert’s role and place in our society
* harmonising professional practices and rules

* participating in the overall harmonisation of European
regulations of expertise

* bringing together the key stakeholders — judicial experts,
magistrates, lawyers, academics — as well as user
federations
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PART | General Provisions

Section 2 — Principles
G. Language, Interpretation and Translation

Rule 19. Lanqguage of the Court

Proceedings, including documents and oral communications,
must as a general rule be in a language of the court. The
court may permit all or part of the proceedings to be
conducted in other languages where doing that would not
prejudice the parties or the right to a public hearing.




Rule 20. Interpretation and translation
(1) Interpretation or translation must be provided by the court
to parties who are not sufficiently competent in the
language used in the proceedings. The right to
interpretation includes the right of parties with hearing or
speech impediments to receive appropriate assistance.
Such interpretation and translation shall ensure the
proceedings are fair by enabling the parties to participate
in them effectively.

(2) Where documents are translated, the parties may agree,
or the court may order, that such translation be limited to
such parts of the documents as necessary to ensure the

proceedings are fair and that the parties are able to
participate effectively in them.




The legal translation service, shared between the two jurisdictions
(Court of Justice and General Court), comprises two directorates,
between which the language units are apportioned. The directors share
responsibility for 23 language units (Bulgarian, Croatian, Czech, Danish,
Dutch, English, Estonian, Finnish, French, German, Greek, Hungarian,
ltalian, Latvian, Lithuanian, Maltese, Polish, Portuguese, Romanian,
Slovak, Slovenian, Spanish and Swedish).

The Court’s translations are established in accordance with mandatory
language arrangements and include all the combinations of the official
languages of the European Union. The volume of pages to be translated
currently exceeds 1 100 000 pages per year.

The texts to be translated are all highly technical legal texts. To
accomplish that task, the service employs only jurists who have
completed their education in law and who have a thorough knowledge of
at least two languages other than their mother tongue.




Translation of Judgments of the European Court of Human
Rights into Non-official Languages: The Politics and Practice
of European Multilingualism

Forthcoming, Anne Lise Kjaer and Joanna Lam (eds.):
Language and Legal Interpretation in International Law,
Oxford University Press (Oxford Studies in Language and
Law)

University of Copenhagen Faculty of Law Research Paper
No. 2020-89
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Article 138bis, §1 Belgian Judicial Code

Dans les matieres civiles, le ministere public
intervient par voie d'action, de requisition ou,
lorsqu'il le juge convenable, par voie d'avis.




CLASS ACTION
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Rule 53 Federal Rules of Civil Procedure
(a) Appointment.
(1) Scope. Unless a statute provides otherwise, a court may appoint a
master only to:
(A) perform duties consented to by the parties;

(B) hold trial proceedings and make or recommend findings of fact on
issues to be decided without a jury if appointment is warranted by:
(i) some exceptional condition; or
(ii) the need to perform an accounting or resolve a difficult computation
of damages; or (...)




CLASS ACTION

RAD
Chapter 2 — Representative actions
Article 4
Qualified entities

7. (...) Member States may designate public
bodies as qualified entities for the purpose of
bringing representative actions. Member States
may provide that public bodies already
designated as qualified entities within the
meaning of Article 3 of Directive 2009/22/EC are
to remain designated as qualified entities for the
purposes of this Directive.




“‘multilayered framework of regulation,
lawmaking and law application”

(Walter Van Gerven)




Stefaan.Voet@kuleuven.be



EXPERT EVIDENCE
AND
ACCESS TO JUSTICE.
V ALUES AT STAKE.

Prof. Eduardo Oteiza

14/6/23



Roadmap

1. Context: uncertainties and certainties. Two
central values: equality and neutrality.

i. The limited knowledge of the judge on
scientific and technical aspects.

im.Normative strategies.
v.Party expert vs. Expert assistant to the
Judge.

v.Partiality and inequality as a risk to be
taken into account.

14/6/23 2



1. Context:
Uncertainties and
certainties.
Two values at stake:

Neutrality and equality.



- UN General Assembly - 2015 - 2030 Agenda -

Sustainable Development - Leave No One
Behind central, transformative promise.

- Goal 16 — “Promote peaceful and inclusive
societies for sustainable development, provide
access to justice for all and build effective,
accountable and inclusive institutions at all
levels.”

- 16.3 — “To promote the rule of law at national
and international levels and ensure equal access

to justice for all.”

14/6/23 4



- Covenant on Civil and Political
Rights (1966)

- Article 14: “All persons shall be
equal before the courts and
tribunals... everyone shall be
entitled to a fair and public hearing
by a competent, independent and
impartial tribunal established by
law...”

14/6/23



Human Rights Committee - General Comment
No. 32 (2007) “The right to equality before the
courts and tribunals and to a fair trial 1s a key
element of human rights protection and serves
as a procedural means to sateguard the rule of
law.”

The requirement of jurisdiction, independence
and impartiality of a court within the meaning
of Article 14, paragraph 1, 1s an absolute right
that may not be derogated.

14/6/23 6



Europe - Access to justice:

-  European Convention on
Human Rights — Article 6 - Right
to a fair trial.

- EU Charter of Fundamental
Rights - Article 47 - Right to an
eftfective remedy and to a fair
trial.



ECHR - Golder v. UK (1975) - An
important derivation of the right ot
access to justice is the principle of
equality of arms.

ECHR - Feldbrugge v. The
Netherlands (1986) - need to achieve a

fair balance between the parties.

14/6/23 8



TACHR: Advisory Opinion OC-16/99:
...defendant must be able to assert their
rights and defend their interests effectively
and in conditions of procedural equality
with other defendants.

To achieve its objectives, the due process
must recognize and resolve the factors of
real inequality affecting those who are
brought to justice.

Baldeén Garcia (2006) and Vélez Loor (2010).

14/6/23 g



Herrera Ulloa (2004): ...the right to be tried by
an impartial judge or tribunal is a fundamental
guarantee of due process.

Uso6n Ramirez (2009):... impartiality requires
that the judge intervening in a particular
dispute to examine the facts of the case with no
prejudice...

14/6/23 10



CAPPELLETTI (“Who watches the
Watchmen?” 1983):

The ultimate value, essence and nature, so to
speak, of the judicial function, is for a
decision to be taken by an impartial third
party (tertius supet partes) after a fair
opportunity to present and defend a case.

14/6/23 11



HOBBES (De Cive 1646 )

“No man is a fit arbitrator in his
own cause ~ and therefore “no man
in any cause ought to be received for
arbitrator to whom greater profit, or
honour, or pleasure apparently
ariseth out of the victory of one

party than of the other”.

14/6/23 12



ANDRES IBANEZ, Tercero en
Discordia. Jurisdiccion y juez del estado

constitucional — TERZIETA -

Jurisdiction and judge of the
Constitutional State, 2015) -

Independence is a prior guarantee, a
condition of possibility ot
impartiality.

14/6/23 13



2.

The problem of expert
impartiality.

The limited knowledge
of the judge.



C.B. v. Austria — 2013- An expert
provides assistance in order to resolve
a question or problem that arose...
one that the judge is unable to resolve.

Tarutfo- the judge as a typical average
man, from a cultural point of view.

14/6/23 15



DAMASKA (Evidence Law Adrift, 1997)

The facts revealed by modern technical
instruments broaden the gap with “reality

as percetved by human sensory organs.”
These technical instruments are handled by
experts with special knowledge.

V.A.R. - Video Assistant Referee.

14/6/23 16



HAACK (The Expert Witness: Lessons from the
U.S. Experience, Journal of Philosophical
Studies (2015).

It is unlikely that expert witnesses will
willingly proffer information that could be
detrimental to the party hiring them, even if
this information were of use to the judge.

Nor can this be guaranteed from “non-
partisan” experts. The only difference is that
they were not hired by either of the parties.

14/6/23 17



3.

Ditferent normative
strategies regarding the
impartiality ot the
cxXpert.



Appointment of the expert by the judge:
Iberoamerican Model Code, Uruguay,
Brasil, Argentina.

Codice di Procedura Civile - Carpi and
Taruffo - consulenza tecnica d’ufficcio -
austliari del giudice - Functionally, and
sometimes substantially, jurisdictional
activity. Consulenza técnica di parti -
does not constitute a means of proof but
merely defensive allegations.

14/6/23 19



Code de procédure civile - technicien - chosen
by the judge to illustrate a point - (Article
233).

They must discharge their responsibility with
conscience, objectivité et impartialité (Article
237).

Zivilprozessordnung: the expert as adviser to
the judge. Party opinions are not a means of
proof in the sense of Articles §§355.

14/6/23 20



English Civil Procedural Rules - BATTEL OF
EXPERTS.

PART 35 - EXPERTS AND ASSESSORS.
35.3 -

(1) It is the duty of experts to help the court on
matters within their expertise.

(2) This duty overrides any obligation to the person
from whom experts have received instructions or
by whom they are paid.

14/6/23 21



35.4 -

1. No party may call an expert or
put in evidence an expert’s
report without the court’s
permission.

14/6/23

22



35.10 - Contents of report
1. ...

2. At the end of an expert’s report there must
be a statement that the expert understands
and has complied with their duty to the
court.

3. The expert’s report must state the substance
of all material instructions, whether written
or oral, on the basis of which the report was
written.

14/6/23 23



ALI/UNIDROIT - Principles and
Rules of Civil Procedure (2004) -

26. Expert Evidence - Special
Evidence

26.1 The court MUST appoint a neutral
expert... if considers that expert
evidence may be helpful.

14/6/23



ELI/UNIDROIT - 2020 - European Rules of Civil
Procedure:

Rule 119. Party-appointed Experts - parties may
present expert evidence on any relevant issue for
which such evidence is appropriate. They may do so
through an expert of their choice.

Rule 120. Court-appointed Experts

(1) The COURT MAY APPOINT one or more experts
to give evidence on any relevant issue for which
expert evidence is appropriate, including foreign
law.

14/6/23 25



Ley de Enjuiciamiento Civil Espafiola — 2000 -

* Burden of providing the expert opinions that
they deem necessary or convenient for the
defense of their rights. (Articles 265and 3306).

* Right to free legal assistance (declaration of
poverty) , in which case the expert will be
appointed by the court (Article 339, 1).

Similar models: Colombia (2012), El Salvador
(2008), Organic Procedural Code of Ecuador
(2015), Civil Procedure Code of Honduras (2007)
Procedural Code of Costa Rica (2015).

14/6/23 26



4.
Party expert
VS.
Expert assistant to

the Judge.



False antinomy that only bypasses
the problem.

Party expert: structural partiality
due to the relationship's origin.

Oftticial appointments of experts.
Qualitative ditficulties



5.

Partiality and
inequality as a risk to
be taken into account



Fundamental values.

The right to evidence - Due process in
constitutional and conventional terms.

The independence and impartiality of
the judge and the expert.

Access to justice under equal
conditions.

14/6/23 30



Cappelletti and Garth: right to
effective access to justice

Although perfect equality is a utopia,
the questions are: how far can we
push the utopian hope for equal
justice and what barriers can we

overcome.

14/6/23 31



Courts of the Future

A Lonely Al Planet or a Team Universe?

PROF. DR. ALAN UZELAC
SVEUCILISTE U ZAGREBU / UNIVERSITY OF ZAGREB

PPJ 2023
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Malntenance

Administrative SECUIRITY

and technical

staff in court rouse keeping

buildings

ALAN UZELAC: SEPTEMBER 2019 - LJUBLJANA



Croatian judiciary — over 10.000 full-salaried professionals
1.700 judges, 600 state attorneys, 6.800 employees
... 4.000 typists — court protocol holders

BUG LEGALTECH, 24.05.2023. 8




Erosion of the “court” as a place
of justice and adjudication

What is ,the court”?
From the court as a place
to the court as a service

Do we need physical
courthouses and
courtrooms any more?
Virtual courts, online
courts...

(De)specialization?
(De)compartmentalization?
(De)centralization?

PPJ 2023 - IlUC DUBROVNIK 9



Until 2030 the Al will bring
13.000.000.000.000 $ to global economy

7.000.000.000.000 S needs to be spent for
mitigating the shock to the labor market







THE RIGHT HON. SIR GEOFFREY VOS

The Future of Civil Dispute
Resolution in
England and Wales im0 vars

Monday 10 May 2021

»INTEGRAL HOLISTIC ONLINE DISPUTE RESOLUTION SYSTEM”

BUG LEGALTECH, 24.05.2023.



THE RIGHT HON. SIR GEOFFREY VOS
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81 % of the court budget are salaries!

TO WHICH EXTENT IS THE TAIL
WAGGING THE DOG IN THE
EUROPEAN JUSTICE
SYSTEMYS?

[N
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SUDSKE ZAPISNICARKE: PODCLJENJENE, POTPLAGENE, PREOPTERECENE

Objavljeno: 14.04.2023

PODCJENJIVANJE RADA | DOPRINOSA SUDSKOM PROCESU

Cetvero nasih sugovornica zaposleno je na Opéinskom gradanskom sudu u Zagrebu, a lista
njihovih radnih zadataka je poduza. U opis posla tako ulazi pisanje presuda, rjesenja,
zakljuaka i drugih sudskih odluka te dopisa po diktatu suca ili sudskog savjetnika. lako postoji
informaticki sustav pravosude ne odustaje od fiziCkog vodenja dokumenata te je posao
zapisniCara poduplan. 1z tog razloga podneske koji su dostavljeni za odredeni spis svakodnevno
uvezuju i to kronoloskim redom u informacijski sustav i u fizicki spis. PiSu i otpremaju sudske
pozive, dopise, odluke te otpremaju spise na visi sud kroz informacijski sustav suda. Uz to,
otpremaju spise nadleZznim sudovima te donose rjeSenja vezano uz naplatu sudskih pristojbi.

Nasa prva sugovornica na Opcinskom gradanskom sudu radi 28 godina. Najvecim problemom
ovog radnog mjesta smatra veliki obujam posla koji proizlazi iz stalnog nadogradivanja sustava.




Prospects of the use of Al in the courts

lonely ¢ planet
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Malntenance

Administrative
and technical

staff in court rouse kaep]

buildings

ALAN UZELAC: SEPTEMBER 2019 - LJUBLJANA



Court: A Team
Universe???




The lonely planet
of the Al




s there an inherent value in the team work and collegiality?

IS THERE A GOOD REASON NOT TO REPLACE THE MOST OF COURT SUPPORTING STAFF BY MACHINE TECH?

PPJ 2023 - IlUC DUBROVNIK 24



What can be the inherent value of team
work and collegiality?

Is interpersonal communication capable of adding an element of sociality alien to the Al?

Are there good arguments to preserve a holistic perception in the judicial process?

Where should we preserve the ‘human touch’ and maintain expensive teams of analogue justice?

PR R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R RRRRRRRRRR R PR R PP PP PP PP PP ??
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Thank you for your attention! Let’s discuss!

AUZELAC@PRAVO.HR
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Judicial Secretaries in Spain: between
bycephaly and frustration

Fernando Gascon Inchausti

Complutense University of Madrid







The origins of the current situation:

Judicial Secretaries, from “judicial notaries” into “masters of
the procedure”

The Spanish judicial organisation in the first instance:
atomised single-judge courts

Primary function of judicial secretaries: authentication role (
~ judicial notaries) and documentation

Increasing functions and converging trends:
* Proposals for decisions
* Enforcement
e Recording of hearings

* Reorganisation of internal court structure (“common
services”



Three main steps in the evolution

e (2003) New Judicial Office (new functions as court
managers)
e (2009) New procedural rules: “jurisdictional”

decisions v. “procedural decisions” (a
complicated and non-well explained
distinction...)

e (2015) New name: Attorneys of the Administration
of Justice




The current situation: what do they actually do?

* Enforcement proceedings

* Non-contentious proceedings

* Declaratory proceedings: “masters of the proceedings”
Admission of the claim
Special ways to terminate proceedings

* Order for payment proceedings

* Costs

* Challenging their decisions




Salary?

Status?

The collective frustration

2023 strike = paradoxal consequences

The insolvable problem of independence

The vanishing relevance of their legal skills in the era
of new technologies and Al (recorded hearings; Al
transcripts; automated proceedings).



PUBLIC PROSECUTORS, OMBUDSMEN
AND SIMILAR INSTITUTIONS IN LATIN
AMERICAN CIVIL PROCEDURE

2023 PPJ] Conference - IUC in Dubrovnik (29 May to 2 June)

Prof. Dr. Dr. Hermes Zaneti Jr. — Federal University of Espirito
Santo/Vitoria-Brazil




Justice System: Institutions, Professionals
and Procedures

« “we have increasingly been using the expression "civil justice" in place of
"civil procedure" to describe the entire system of the administration of
justice in civil matters (...) it encompasses the whole area of what is
comprised in civil procedural law (...) to consist of three parts, namely, the
institutional part, the professional part and the procedural part, that is,

civil procedure in the narrower sense of the term as the practice and
procedure of the civil legal process (...) not separate and self-contained
areas of civil justice (...) intermesh and interact (...) as a single organic
whole.” p. 2/4

« “"de-mystify the process, to render it plain, simple and intelligible, to
enable not only the experts in other disciplines but also the man in the
High Street to understand and appreciate its operation and in this way
to bring justice closer to the common people.” p. 4.




ZSPE —Zagreb School of Procedural
Excellency




Public and Private Justice — PPJ/IUC and
Legal Clinic




HUMAN AND FUNDAMENTAL RIGHTS —
PUBLIC INTEREST LITIGATION

e Constitutionalization of the law

e Internationalization of human rights

 European Court of Human Rights and Interamerican Court of Human Rights

» Civil Procedure? Broad sense of civil justice (public policies)

e Brazilian Public Prosecutors Office as an institution of Acess to Justice and
Protections of Human and Fundamental Rights (IPA or Ombudsman)

o Title Il - Fundamental Rights and Guarantees (Articles 5 to 17)

« Chapter | - Individual and Collective Rights and Duties (Article 5)




Refining the binary model:
the ideal typology?

Credits: Prof. Alan Uzelac, Processo Civil Comparado, Vitoria, UFES




Damaska — Policy-implementing/
coordinate officialdom

« "“Where matters in_vplvi_n%the state are concerned, a coordinate official is alyva%/_s ready to
reconsider his decision if he finds that it was wrong or that it requires modification in light

of new circumstances. If he feels that a decision by a parallel official is erroneous, he is
ready to block its execution or to contemplate some other constraining action (...) In their
scheme of things, such dysfunctions [generalist-judges, part-time draftees, semiofficial
procedural protagonists and other authorities as prosecutors], even if cIearéIgy perceived,

may be an acceptable price for an otherwise desirable state of affairs”p. 228.

Internal and external point of view — bureaucratic centralisation — state apparatus -
coordinate authority —federal judges — structural injunction cases — themselves direct and
manage the transformation of private and public structures “conjoining of administrative,
legislative, and judicial functions” that will drive Montesquieu in “to despair”, p. 232/233

"The most perplexing examples of coordinate policy implementation are found in the
more recent American Eractice of using civil procedure in the 'public interest’. These cases
take many forms, but the variant of greatest interest here is a lawsuit br_oy%ht by a
plamt;ff acting on behalf of a large interest group a_gamst the mini officialdom of a
school, hospital, prison, or independent governmental agency”(Ibidem, p. 237).




What Brazil, Russia, China and
Croatia have in common?
Transitional countries between old
and new traditions

“For countries undergoing fundamental changes in their economic and
political systems, such as Brazil, Russia, China and Croatia, key questions
include whether the procedural reforms supporting economic or political
transition are taking legal systems closer to the common law or civil law; and
whether these jurisdictions in transition are developing a new blend of
practices that 1s better described in ways other than “common law” or “civil
law”.” CHASE, WALKER, 2009, Introduction, p. Ixvi.

“As every legal system may be a more or less mixed jurisdiction, every legal
system may also be in transition.”

Writ of Habeas Corpus and the original Habeas Data (creative reception)

“The adoption of procedural reforms by leading countries such as Brazil can
increase the likelihood that the reform will be adopted elsewhere” MAIN,
Thomas, Country Studies from Beyond the Divide: An Introduction, 2009,
273/274







Federative
system

1) National substantive and procedural
law

1) State-member institutions of
government and guarantees




A Common Paradox: Brazil'and Argentina

Judiciary Systems Inspired in U.S. Constitution

*(...) Argentine Constitution of 1853, which was
modelled after the U.S.

Constitution; it included a system of checks and
balances that were based on U.S. laws. Similarly, the
Supreme Court of Argentina upholds the tradition
of citing prior court decisions from the U.S.
Supreme Court.” “The Constitution of the ReFuinc
of Brazil of 1891 adopted a federal system o
government that has, except for some
amendments, remained in effect, under the direct
influence of the U.S. Constitution”., OTEIZA,
2009, p. 233/234."During the 19th and 20th
centuries, Latin American countries followed the
French tradition of written codes of law.”
OTEIZA, 2009, p. 235.

Public servants for life-time: Faceless
bureaucrats?J. H. Merryman




Common law in Brazil?

 Writs (since 1891 Civil Habeas Corpus; changed in 1934 to a Writ of Mandamus; and, after
1988 COI‘]S)tItUtIOﬂ new procedural constitutional instruments, Habeas Data, Writ of
Injunction

« Small Claims Court

« Class actions (collective redress — 1977/1981/1985 and 1988/1990 — Constitution and
Consumers Code)

« Injunctions (experience with court orders of Habeas Corpus, Writ of Mandamus, and
Collective Redress)

» Contempt of Court (Civil)

« ADR (Grinover; Watanabe, 2009, p. 333-340) —ANPP and ANPC - plea bargain and other
forms of pactum de non petendum in criminal and civil courts

« CPC 2015 - Binding Precedents




Brazilian Constitutional Rule of Law —
Individual and Collective/Liberal and Social
Fundamental Rights

Federal Constitution 1988

Paragraph 1. The provisions defining fundamental rights and
guarantees apply immediately.

Paragraph 2. The rights and guarantees established in this
Constitution do not exclude others deriving from the regime
and principles adopted by it, or from the international treaties
to which the Federative Republic of Brazil is a party.

Paragraph 3. International human rights treaties and
conventions on human rights approved by both Houses of
the National Congress, in two different voting sessions, by vote
of three-fifths of their respective members, shall be equivalent
to Constitutional Amendments. (CA 45, 2004)

CPC/2015

Art. 13. Civil proceedings shall be governed by Brazilian
procedural rules, with the exception of specific provisions set
forth in international treaties, conventions and agreements
to which Brazil is a signatory.




Ombudsman and Defensor del Pueblo

e Origins in Sweden

« 1809 — Justitie Ombudsmen (Art. g6,
1810, Baron Mannerheim)

» 1974 — New constitution “The
Ombudsmen for Justice, supervise
“the application of laws and other
regulations in public activities”. The
Ombudsmen can criticise the
handling of a matter by a court of law
or an administrative authority.”

e Latin America — “defensores del
pueblo” or “defensores de los
derechos humanos”; special
procurators for consumer rights etc.;
Public Prosecutors

e Special ombudsman (many areas and
fields)




"Ombudsman Criollo” —“Transplant”
and/or “Cross-fertilization”?

« Jorge Madrazzo “"El Ombudsman Criollo”,
Mexico, 1996

"Anyone who believes that a state body
such as the Ombudsman should be
defined and should act as a political
enemy of the government, is deeply
wrong (...) The Creole Ombudsman is an
intermediary body between society and
the governmenty(...) capacity for dialogue
and dialogueThat's why we so often repeat
that the Ombudsman is a technical
instrument and not a political ariete.”




Argentinian “"Defensor del Pueblo”

Established in the constitutional reform of 1994.
« The Ombudsman

Section 86.- The Ombudsman is an independent authority created within the sphere of
the National Congress operating with full autonomy and without receiving instructions
from any other authority. The mission of the Ombudsman is the defense and protection of
human rights and other rights, guarantees and interests sheltered under this Constitution
and the laws, in the face of deeds, acts or omissions of the Administration; as well as the
control of public administrative functions.The Ombudsman has capacity to be a party in a
lawsuit. He is appointed and removed by Congress with the vote of two-thirds of the
members present of each House. He has the immunities and privileges of legislators. He
shall hold office for the term of five years and may only be re-appointed on one occasion.

The organization and operation of this body shall be ruled by a special law.

Since 2009 without Defensor del Pueblo de la Nacion.




Corruption scandals, riots, risks for
democracy in the left and right wings




Brazilian “Ministerio Publico” as
Ombudsman?

“In our view, however, there is no need to create it. The body of the Public
Prosecutors Office, in our legal system, has traditionally been responsible for
receiving reports of abuses by authorities, already vested with the power
conferred by the State to pursue criminal accountability of such authorities before

the Judiciary, a power that is not granted to the ombudsman in countries where it
serves as an auxiliary body of the Legislative Power.”

» Hugo Nigro Mazzilli, 21985, p. 73.
e Art. 129, ll, Federal Constitution 1988

« MPU - Art. 9°, LC 75/2993 — Procurator of the Citzen Rights “"Procurador dos
Direitos do Cidadao”




IPA — Independent Pro-Accountability
Agencies
 "One of the most popular pro-accountability reforms in recent years has been the

creation of Independent Pro-Accountability Agencies ("IPAs").

« IPAs are autonomous public institutions that are responsible for holding government
accountable in a specific issue area.

Autonomous

corruption control bodies,
independent electoral institutes,
auditing agencies,

human rights ombudsmen, and "public prosecutors."

 John M. Ackerman, 'Rethinking the International Anti-Corruption Agenda: Civil Society,
Human Rights and Democracy' (2014) 29 Am U Int'l L Rev 293 p. 311




IPA — Independent Pro-Accountability
Agencies

« "In recent years, there has been a veritable explosion in the creation of such
institutions in the developing world. In Latin America, Belize, Brazil, Columbia,
Costa Rica, Chile, Peru, and Mexico have all created or revived one or more such
independent institutions in the last decade. This trend is also present in Asia,

Africa, Australia, and Eastern Europe." John M. Ackerman, 'Rethinking the
International Anti-Corruption Agenda: Civil Society, Human Rights and Democracy'
(2014) 29 Am U Int'l L Rev 293 p. 311




Article 129. The following are institutional
functions of the Prosecution Office:

e Il —to safequard respect by the public e lll —to institute a civil investigation
authorities and by the services of and public civil suit (acao civil
general relevance for the rights publica — Brazilian class actions) to
guaranteed in this Constitution, protect public and social property,

taking the measures required to the environment and other diffuse
guarantee such rights (ombudsman and collective interests;
function);

 VI—to issue notifications in
administrative procedures within its
competence, requesting information
and documents to support them
(recommendations);




Constitutional tasks of the Public Prosecutors
in Brazil

o Article 127. The Prosecution Office is « Ensured functional and

a permanent institution, administrative autonomy
of the e Propose to the Ie?islative: a) creation

State, and it is its duty to defend the and elimination of its offices and
legalorder,th+ demoraticregine e s D e e ot
€ appointment by very competitive

and the inalienable social and public exams and presentation of
individual interests. academic and professional
credentials; c) remuneration policies;

- Paragraph 1. [N MNCIVISIDIIET - N d d) career plans

func.tim:lal inde.per_ldence are « Prepare its budget proposal (at least
institutional principles of the 2% of the GDP ensured)

Prosecution Office.




"No King"” - public prosecutors as people and
fundamental and human rights lawyers

« IX —to exercise other functions which
may be conferred upon it, if they are

compatible with its purpose, with
public entities




Lesley K. McAllister "MAKING LAW MATTER: ENVIRONMENTAL
PROTECTION AND LEGAL INSTITUTIONS IN BRAZIL" (2008)

McAllister points out that with the end of dictatorial rule in many
Latin American countries

“Brazilian public prosecutors became significant actors in the
enforcement of environmental laws and regulations in the
1980s."p. 4.

"Almost all Latin American procuracies have undergone reforms
as their criminal justice systems have adopted features of the
accusatory (or adversary) model.”

“[i]ln Brazil, prosecutors also became extremely active in civil
liti%ation involving public interests such as consumer defense,
children's rights, disability rights, and worker health and safety
as well as environmental protection.” note 1, p. 7.

Judicialisation of politics: “the 'increased presence of judicial
processes and court rulings in political and social life, and the
increasing resolution of political, social or state-society
conflicts in the courts.” p. 8.




Total number of members of the Public
Prosecutor's Office in Brazil (2021):

Union Public Prosecutors + 26

Member-states Total

12.896




Who are the Brazilian Prosecutors and
How and Where are they Selected

« “the Ministerio Publico typically attracts Brazil's best and the brightest, top-
ranking graduates of its best law faculties. These people are accomplished,
bright, and ambitious, products of the brutally competitive Brazilian university
entrance examination-the vestibular-and, later, the equally challenging public
employment examination system.”

« “highly paid and, after an initial probationary period, exceptionally secure.” p. 621




THE CIVIL INVESTIGATION (PRE-TRIAL)

“Brazilian lawmakers chose to give standing to
prosecutors to adopt administrative and judicial measures
in order to defend diffuse rights and to promote collective
rights, taking into consideration that prosecutors always
had been the main protectors of public and social
interests within our legal system”

“The Civil Investigation is an administrative procedure
conducted by the Public Prosecution to investigate facts
and gather evidences related to violations of diffuse or
collective rights as a preparatory stage to negotiate an
Out-of-Court Settlement or to file a Public Civil Action.”

Manuel Pinheiro Freitas, The role of Public Prosecutors as
a Protector of Metaindividual Rights. Civil Investigation and
public civil action. (MPCE)

“The procedure of the Civil Investigation was established in
the 1985 Public Civil Action Act.

“Violations of diffuse or collective rights, prosecutors can
dispatch notification to hear complainants, witnesses,
experts and defendants, can order the execution of
scientific and technical surveys by auditors, engineers,
biologists, among other experts, depending on the kind of
right or interest threatened or violated, and can request
information and documents to public and private
institutions.”

“The refusal, retardation or omitting information or
documents requested by the Public Prosecution and that are
necessary to file a Public Civil Action is considered crime. The
punishments are: a) Imprisonment of 1 (minimum) to 3
(maximum) years; and b) Fine: (maximum = US$ 5.000).”




Standing to sue — Collective Redress

e Public Prosecutors,
« Civil associations (NGO),

e legal entities of public law as the Federal State, the Member States of the
Federation and Municipalities and their autarchies and foundations,

« Public Defender

« 80% of the actions are brought by prosecutors




306.726

Pending Collective Redress Claims



ENVIRONMENTAL PROTECTION, CORRUPTION
FIGHTING, HEALTH, CONSUMER RIGHTS ETC.

Brazilian Cases

“urban planning law”; 34849; 4% /—

School and education; 40773; 5%

_\
Consumer; 52480; 6% _— 4 \ \EnVironment; 187301; 23%

Elderly protection; 25241; 3%

“Public assets”; 92808; 11%

/Corruption fighting; 173402; 21%
Childrens rights; 110926; 13%_"

———— Health; 116632; 14%




Frankenstein or
Shining Knight? The
North-American Big
Bad Wolf

Entrepreneurial lawyering — Not in
Brazil — Public Prosecutors are payed
by the State

Contigence fees — Not in Brazil - Waive
of fees and public stimulous to litigation
in favor of the public interest - Loser
pay rule for the defendant

Punitive damages — Not awarded in
Brazil

Jury trial — Not in Brazil

14/06/2023




Public Prosecutors in Brazil:
Independence and Specialisation

Dimensions of Justice (1994) Mauro Cappelletti

» “"Various models have come to the
attention. In one model, in which diffuse
interests are considered public, the
Public Prosecutor is given the right to
act for their protection. This is made
possible by Art. 129, Il of the Brazilian
Constitution. In Europe, however, this
solution has proven not to be very
efficient. However, independence and
specialisation are two vital conditions
for the solution’s success considered
here.”




IPA — Independent Pro-Accountability
Agencies

» “The performance of IPAs varies widely between countries. In many countries there is a
long tradition of creating new "independent" bureaucracies in response to problems to
make the government appear as if it were committed to resolving the issue at hand,
whether it be corruption, human rights violations, free and fair elections, etc. Such
institutional innovations often successfully deflect criticism from the central
bureaucracy, thereby permitting the government to avoid a full reform of the state. The
transparency and openness to participation also varies widely between IPAs. For instance,
while ombudsmen tend to be open and to provide much needed information to the public,
auditing agencies tend to be much more closed-lipped (...) there is a direct relationship
between the effectiveness of IPAs and the level and intensity of their interaction with
society. Those IPAs that take their role as bridges seriously are the ones that fulfill their
mandates more effectively, while those that separate themselves from either the
government or society tend to end in isolation and ineffectiveness.” p. 312-313




Where are the
United States and
Canada?

US Ambassador to the United Nations Jeane
Kirkpatrick - social and cultural rights “a
letter to Santa Claus”

US Senate ratifications of major human
rights treaties - not be invoked in civil
litigation.

Outside the superpower (EUA) —The
Commission is regarded with greater
respect and states dutifully send senior
officials to be questioned and directed by
members of the Inter-American
Commission.




Inter-American System for the Protection
of Human Rights

e The Inter-American Commission of Human
Rights and the Inter-American Court of Human
Rights.

Commission can impose binding “precautionary
measures,” ordering states to protect vulnerable
individuals or avoid taking irreversible actions.
The Commission also acts as an investigative
arm of the system, makes recommendations to
states, and sends cases to the Court for
adjudication when the states don’t comply.

The Court acts as a kind of continental
Supreme Court overseeing the human rights of
people (560 million)




Brazil -

e Art. 62 - ACHR

» 1992 — formal entry of Brazil (7 years after the end of dictatorship in 1985— Dec. n.
678/1992)

» 1998 — acceptance of the IACtHR
 Only for cases after.... 1998

« Exceptions: permanent violations of human rights

« Case Gomes Lund (Araguaia Guerilla) - The forced disappearance of persons
(illegal act persists over time, even though the initial unlawful act may have been
committed in the past).

e Case Herzog —Torture




Brazilian Cases — Positive Procedural
Obligations

« Positive procedural obligations in the Inter-American Court of Human Rights and
the European Court of Human Rights refer to the obligations placed on states to
ensure effective access to justice and fair legal proceedings. These obligations
require states to take active steps to protect and guarantee the rights enshrined
in human rights instruments, beyond merely refraining from violating them.




Interamerican Convention of Human
Rights
« 2006: Case Ximenes Lopes vs. Brazil

2009: Case Escher et al. vs. Brazil

Case Garibaldi vs. Brazil

2010: Case Gomes Lund et al. ("Guerrilha do Araguaia") vs. Brazil

2016: Case Trabalhadores da Fazenda Brasil Verde vs. Brazil

2017: Case Cosme Rosa Genoveva, Evandro de Oliveira et al. ("Favela Nova Brasilia") vs. Brazil

2018: Case of the Xucuru Indigenous People and its members vs. Brazil

Case Herzog et al. vs. Brazil

éozo_:I Case Employees of the Santo Antonio de Jesus Fireworks Factory and their families vs.
razi

2021: Case Marcia Barbosa de Souza and her family members vs. Brazil




Enforcement

Brazil fulfils convictions for the reparation of victims with
considerable promptness.

These convictions are paid through presidential decrees that
authorise the compensation process.

On the other hand, obligations that require changes in public
policies, such as in the Case Favela Nova Brasilia, which
determines limiting police operations with military
characteristics and without observing due process of law, take
more time to be fulfilled and have resulted in new domestic
convictions for non-compliance with the obligations.

In the case of police operations, the decision of the Inter-
American Court of Human Rights was cited by the Brazilian
Federal Supreme Court in the ruling of ADPF 635, which
addresses police incursions in favelas and police lethality.




Conventionality control - 4 Phases

- A) Only Judges - Almonacid Arellano and others vs. Chile, § 124.

- B) All Judicial Power - "not only a control of constitutionality but also of
conventionality ex officio between domestic laws and the American Convention" -
Workers Dismissed from Congress (Aguado Alfaro and others) vs. Peru, § 128.

- D) Any judge or body linked to the administration of justice is obliged to
exercise control of conventionality [Interamerican Public Prosecutor and
Interamerican Public Defender] - Inter-American Court of Human Rights, Cabrera
Garcia and Montiel Flores vs. Mexico, Reasoned Opinion of Judge Eduardo Ferrer
Mac-Gregor Poisot, §§ 19-20.

- C) The IACHR prefers to understand that control of conventionality "is the function

and task of any public authority and not just the Judiciary." Inter-American Court
of Human Rights, Gelman vs. Uruguay, § 239.




Due process of law — constitutional and
conventional

 As parameters of conventionality, international human rights treaties, jurisprudence,
and advisory opinions of the Inter-American Court of Human Rights are considered.

 The Constitution, Brazilian laws (including bills and legislative omissions), decisions of the
Judiciary, and judicial practices can be subject to the control of conventionality.

« All public authorities are authorised to exercise control of conventionality, including
any trial judges (regardless of whether they are federal judges), courts, and even higher
courts within their respective competencies. Control of conventionality must be exercised
ex officio, with prior adversarial proceedings, regardless of the type and legal procedure
provided.

« The “"Special” appeal to the Superior Court of Justice (STJ) and the “Extraordinary” appeal
to the Supreme Federal Court (STF) are applicable for exercising control of
conventionality.




CNMP - National Council of the Public
Prosecutor's Office — Rec. n° g6, Feb. 2023

e Article 1: This norm recommends that the branches and units of the Public
Prosecutor's Office observe the international treaties, conventions, and
protocols on human rights, the recommendations of the Inter-American

Commission on Human Rights, and the jurisprudence of the Inter-American Court
of Human Rights.

o Article 2: It is recommended that the bodies of the Public Prosecutor's Office,
within their respective areas of jurisdiction and in all spheres of action, observe:

e Il - the binding effect of the decisions of the Inter-American Court of Human

Rights in cases where Brazil is a party, in accordance with Article 68 of the
American Convention on Human Rights;

e Il - the Inter-American Court of Human Rights jurisprudence when applicable to
the case.




CNMP - National Council of the Public
Prosecutor's Office — Rec. n° g6, Feb. 2023

o Article 3: It is recommended to the members of the Public Prosecutor's Office, while
respecting functional independence, that:

o | - promote the control of conventionality of internal norms and practices;

« Il - prioritise judicial and extrajudicial action in cases related to recommendations to

the Brazilian State issued by the Inter-American Commission on Human Rights, especially
regarding precautionary measures;

« Ill - prioritise judicial and extrajudicial action to ensure material and immaterial
reparation for victims of human rights violations and comply with other obligations
determined by the Inter-American Court of Human Rights to the Brazilian State, including
provisional measures.

« Sole Paragraph: The use of advisory opinions issued by the Inter-American Court of

Human Rights in the reasoning of statements, opinions, and legal or extrajudicial
documents is permitted.




Globalization of Persuasive Precedents?
ECtHR and IACtHR (M. Taruffo)

 “This is an extremely relevant aspect of the complex
phenomenon of judicial globalization, i.e. of the trend that is
growing in the practice of several supreme, constitutional and
supranational courts to make references to the case law and
to the precedents of other national or international courts all

around the world, mainly when the subject matter of their
decision deals with the interpretation and the implementation
of fundamental rights. In such a practice these courts go far
beyond the boundaries of national law and national jurisdictions
and refer to what seems to be a “*common - and hopefully
global — core” of fundamental rights.”




www.civilprocedurereview.com

hzaneti@mpes.mp.br

Facebook —hermes zaneti jr

Academia.edu —
https://ufes.academia.edu/Herm

esZanetiJr?from navbar=true

Telegram -
@processocomzaneti

You tube -
https://www.youtube.com/user/
zazai18o03/featured

Website -
https://laprocon.ufes.br/

Instagram
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SUMMARY

| - INTRODUCTION — GENERAL CONTEXT - INTERNATIONAL CHILD ABDUCTION
(&) CONVENTIONS AND THE BRAZILIAN FEDERAL COURTS

Il - TAKING THE SUPPORTING ACTORS OUT OF THE SHADOW - SUPPORTING
ACTORS IN BRAZILIAN CIVIL LITIGATION — THE “BAILIFF”, THE MEDIATOR AND
THE EXPERTS

Il — THE ROLE OF THE SUPPORTING ACTORS IN INTERNATIONAL CHILD
ABDUCTION CASES - PRACTICE AND REALITY — IMPORTANCE AND CHALENGES

IV - CONCLUSION




INTERNATIONAL
CHILD ABDUCTION & CONVENTIONS

INTERNATIONAL — CROSS BORDER OR “CROSS
CONTINENT”

CHILD — Less than 16 Years old (article 2 Interamerican
Convention; article 4 Hague Convention)

ABDUCTION — “wrongful removal”

*(TAKING PARENT X LEFT-BEHIND PARENT)




INTERNATIONAL
CHILD ABDUCTION & CONVENTIONS

ABDUCTION — “wrongful removal” (Elisa-Perez Report)

(...) removal from its habitual environment of a child whose
custody had been entrusted to and lawfully exercised by a
natural or legal person.

(...) the child is taken out of the family and social environment
in which its life has developed.

'children must no longer be regarded as parents' property, but
must be recognised as individuals with their own rights and
needs’.




INTERNATIONAL
CHILD ABDUCTION & CONVENTIONS

ABDUCTION

e Removal of the child before any custody decisions are taken by
the local court;

e Removal of the child contrary to custody orders;

e Retention of the child after a period of legal visiting rights;

e Abduction contrary to legal custody rights, but having obtained
the legal custody rights in the new country; or

e Removal contrary to a removal prohibition

Dyer Report




INTERNATIONAL
CHILD ABDUCTION CONVENTIONS

THE HAGUE CONVENTION (1980)
&

THE INTERAMERICAN CONVENTION (1989)

“prompt return and protection of rights of access”




INTERNATIONAL
CHILD ABDUCTION CONVENTIONS

“protect (...) by providing a procedure to bring about their
prompt return and ensuring the protection of rights of access”.

Access to justice

Efficient proceeding > Jurisdiction definition

Best interest of the child




INTERNATIONAL
CHILD ABDUCTION CONVENTIONS

“PROCEDURAL” CONVENTION

“On the one hand, it is clear that the Convention is not
essentially concerned with the merits of custody rights (article

19) (...)".

(...) the situations envisaged are those which derive from the use
of force to establish artificial jurisdictional links on an
international level, with a view to obtaining custody of a child.

Elisa-Perez Report




INTERNATIONAL
CHILD ABDUCTION CONVENTIONS

(...) one effective way of deterring [the taking parent] would be
to deprive his actions of any practical or juridical consequences.

(...) restoration of the status quo, by means of 'the prompt return
of children wrongfully removed to or retained in any Contracting

State’,

(Elisa-Perez Report)




BRAZILIAN FEDERAL COURTS AND CHILD
ABDUCTION CASES

Article 109 CFRB/88. The federal judges have the competence to
institute legal proceeding and trial of:

| — cases in which the Union, an autonomous government agency
or a federal public company have an interest as plaintiffs,
defendants, privies or interveners, with the exception of cases of
bankruptcy, of job-related accidents, and of those subject to the
Electoral and Labour Courts;

lll — cases based on a treaty or a contract between the Union
and a foreign State or international organization;




TAKING THE SUPPORTING ACTORS OUT OF THE
SHADOW

THE BAILIFF
THE MEDIATOR

THE EXPERTS




THE BAILIF

In Brazil, the bailiff is a judicial public employee,
selected by the Court (public admission), and is
responsible, among other tasks, for the personal
service of process and the execution
(enforcement) of court’s orders.

(Brazilian Civil Procedure Code (CPC/16) article
154, 11)




THE MEDIATOR

Acts preferably in cases where there is a
previous relation between the parties and helps
them to understand the issues and interests in
conflict, reestablishing communication and

identifying, jointly, consensual solutions that
generate mutual benefits.

(CPC/16 article 165, § 39).




THE EXPERTS

The article 156 (CPC/16) states that “the judge will be assisted by
an expert when the proof of the fact depends on technical or
scientific knowledge”.

In Brazil, court-appointed experts are not necessarily judicial
employees, but can work as public civil servants or in the private
sector.

Nonetheless, in the context of the international child abduction
cases, some judicial employees — court staff members -
(particularly, psychologists and social workers) can help other
auxiliaries/supporting actors.




THE ROLE OF THE SUPPORTING ACTORS |IN

INTERNATIONAL CHILD ABDUCTION CASES - PRACTICE
AND REALITY

IMPORTANCE

DOUBLE “AUXILIAIRE” ROLE - RESOLUTION AND
ENFORCEMENT

DOUBLE PROTECTION - SUBSTANTIAL AND
PROCEDURAL RIGHTS




THE TASK OF THE SUPPORTING ACTORS IN INTERNATIONAL
CHILD ABDUCTION CASES - PRACTICE AND REALITY

CHALENGES:

NOT USUAL PRACTICE — “FEDERAL” CASES
“CASE LOAD”

“TEAM INTERDISCIPLINARY-WORK”

REALITY — CONTINENTAL TERRITORY AND BRAZILIAN SOCIAL-ECONOMIC
REALITY

SOME “REAL CASES”




CONCLUSION




The Italian Path to Judicial
Clerkship

Elisabetta Silvestri




Background

NextGeneration EU — RRF (Recovery and Resilience Facility) and REACT-EU (Recovery
Assistance for Cohesion and the Territories of Europe)

RRF for Italy: 191.5 billion euros (to be utilized between 2021 and 2026) — 68.9 billion euros as
non-repayable funds; 122.6 billion euros as loans to be repaid

National Recovery and Resilience Plan (PNRR) — innovations & reforms in 6 sectors — for
administration of justice at large — a budget of almost 3 billion euros in total

Investments to increase the ‘human capital’ — 2.26 billion euros allocated to the recruitment of
judicial clerks (21,910 staff members — UPP = members of the ufficio per il processo) +
administrative personnel




' Italy’s performance according to the EU
Justice Scoreboard 2022
Length of civil proceedings

- 1 year and 8 months before the courts of first instance
- 2 years and 8 months before the appellate courts
- Over 4 years before the Court of Cassation



Goals to be reached by 2026 (according to
the National Recovery and Resilience Plan)

- By the end of 2024, a reduction of 65% in the backlog of civil and
commercial cases pending before the courts of first instance and of
55% in the backlog of cases pending before the courts of appeal

- By mid-2026, a reduction of 90% in the backlog of civil and
commercial cases pending before all courts (including cases pending
before the Court of Cassation)

- By mid-2026, a reduction of 40% in the length of civil and commercial
proceedings



What is a UPP?

UPPs are the operational structures established with a view to
‘guaranteeing the reasonable length of judicial procedures
through the innovation of organizational models and a more
efficient use of information and communication technologies’.

(Article 2, legislative decree no. 151 of 2022)



The government’s plan

Recruitment of 16,500 new staff units for the UPPs at Italian courts

Between 2021 and 2022 — recruitment of 8,000 units; the remaining
vacancies will be filled by the end of 2023

Multiple-choice examination — 40 questions (public law; the structure
of judicial organization; and English language) to be answered in 1 hour

Candidates must hold a law degree, a degree in Economics or Political
Science

Duration of the employment contract: 2 years and seven months

Average gross salary: 1,700 euros



Tasks of UPP staff members

Preparatory activities:

the study of pleadings
drafting memoranda and briefs with information on specific cases
preparation of hearings

evaluation of individual cases to determine which cases are suitable for court-
ordered mediation

legal research
attendance at court hearings in order to record the minutes

drafting orders and opinions




Further tasks of UPP staff members

Acting as the interface between the judges and the administrative staff; also, supporting
the efficient use of IT

Creating databases of the judgments and orders issued by the court, and preparing
statistical analyses of the case flow to monitor the court’s performance

Devising and implementing new organizational models with a view to improving the
‘production capacity’ of the court and reducing the backlog of cases

Specific duties for the UPPs at the Court of Cassation



The results so far

- First semester of 2022: the average length of civil proceedings
decreased by only 11.8%

- During all of 2022: the backlog of cases decreased by 9.3% in the
courts of first instance and by 28.3% in the appellate courts



Thank you for
your attention

Elisabetta Silvestri

elisabetta.silvestri@unipv.it




‘Funded by the European Union. Views and opinions
expressed are however those of the author (s) only and do not
necessarily reflect those of the European Union or the
European Commission. Neither the European Union nor the
granting authority can be held responsible for them.’
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Infroduction

OECD Al definition:

gi prediction, decision-making,
and recommendation

- Al 1n predictive justice
N - Al as a decision-maker
\« a

- - Al as an administrative
assistive tool

Lack of a comprehensive and
standardized definition of Al

- Benefits of Al in civil
proceedings

- Challenges




Role of Al in Civil Proceedings

L @ &

Al as a Tool in Al as a Decision- Al as an Administrative
Predictive Justice maker Assistant




Al and Predictive Justice

Al as a predictive justice tool: fo enhance functioning of justice systems!

The potential fo improve efficiency, consistency, and accuracy of
judicial decision-making.

Al systems utilizihg machine learning algorithms to predict case
outcomes.

Examples of Al-based predictive justice models achieving high
accuracy: Predictability of ECtHR decisions 2016/2020 studies




ala

Al systems: Semi-automated and fully
automated decision-making processes.

Al systems and judicial responsibilities between
the years 2030 and 2040

Advanced progress - Al in non-judicial
decision-making process = the Bail
Assistant program (AUS)

- EXPERTIUS system in Mexico - guidance over
pension eligibility

- CREA 2 Project 2> Algorithmic Dispute Resolution -
family law

Al as a
Decision-
Maker Tool




Al: An Administrative Assistant

oE-Filing
oNatural Language Processing

o Al for Evidence Analysis




E-Filing

o

e-filing of legal documents and their review and analysis

(0]

Advantages:

Reduce or eliminate the need for physical documents in managing a case

Helps the staff to reduce errors in filed documents and expedite court processes

Reduces time of issuing decisions

Examples:

* UK Crown Court

« OCMC UK

* US NextGen CM/ECF system




Natural Language Processing Function

o ML techniques - identification, processing, and analysis of languages, facilitating their
conversion into different forms (e.g., transforming audio into text)

o Advantages: quicker and more effective than fraditional methods of document
creation, helps managing caseload more efficiently, helps ensuring the accuracy of
the hearing report, reduces the risk of disputes over the content of the record.

o Examples:

Australia - Auscript, Epiqg

IBM NLP programs - with minimum error rate (5.5% (Al) vs. 5.1% (human))
China > China Online Courts (through iFLYTEK company)




Al for Evidence Analysis

o Abllity of Al systems to collected large volumes of data > offers
the possibility to receive extensive data sets, analyze them, and
harness the substantial information flow to identify patterns -
extracting evidence!

o Presentation of evidence: to offer the judge a recommendation
concerning festimonial evidencel

o The Al assistant & undertaking a preliminary analysis of the
evidence!




Advantages of
Al in Civil
Proceedings

Faster resolution of
cases through efficient
processing and analysis
of legal information.

‘Promoted Consistency
in decision-making.

‘Uncovering correlations
and insights that human
judges might overlook.

*Enhancing the overall
quality of decisions 2>
reduced errors!




Challenges

Lack of transparency and
interpretability of Al
algorithms.

@

Questions of accountability
g and responsibility for data
processing and Al-driven
decisions.

Potential for algorithmic
=1 bias and fairness concerns.

i Al & Black Box




G I

Al transparency: explainable, interpretable, or/and understandable

Al by humans!

Physical and Cognitive elements!

Physical element > the system's capacity to show its inner workings
and the origin of tfraining data to the staff as the user of the system.

Cognitive element 2> the comprehensible explanations that Al
systems should provide for their decisions and the involvement of
humans in the decision-making process.

Safeguarding transparent data processing: staff awareness of the
methods used for processing the data and the associated risks > to
ensure that the system and its risks are comprehensible to
stakeholders.

Lack of Transparency in civil court proceedings: decrease in citizens
confidence and pose a threat to Al sustainability and question the
rule of law.

Transparency of
data processing
methods




Al and the Right to a Fair Trial (Article 6, ECHR)

o Council of Europe's Ethical Charter: Al used in dispute resolution or judicial decision-making
should not undermine the right to a fair trial.

o Individual rights enshrined in the ECHR: i.e., the right to a natural judge, an independent &
impartial tribunal, and equality in judicial proceedings.

o Independence (freedom from external influences) and impartiality (absence of prejudice or
bias): necessary for functioning of the judicial system.

o Al & Judicial independence > human judges may face indirect pressures to rely on Al tools!

Judges should maintain their independence and not blindly follow Al outcomes!

o Al & Judicial Impartiality > Al systems can help judges identify and address their own biases!

Promoting a fairer legal system by reducing the impact of irrelevant factors on decision-making!




Conclusion

Al implementation can
significantly impact the
role of court staff!

Appropriate and Timely
measures must be taken!

J

Further R&D 1s needed!

(Current examples:
SCAN II & CREA2
Projects — VUB. DIKE
RQG)




“Al impact will depend on
various factors, including
technological advancements,
legal and regulatory
frameworks, ethical
considerations, and societal
acceptance.”’

“Alin civil proceedings is still
evolving...”’

““The use of Al in civil court
proceedings has the potential
fo significantly affect the role of

court staff in the future. While
the exact impact will depend
on the specific implementation
and adoption of Al
fechnologies.’’

“It'simportant to note that Al
technology is not meant to
replace court staff entirely, but
rather to augment their
capabilities and improve the
efficiency and effectiveness of
court proceedings.

““‘Court staff will likely continue
to play vital roles in managing
the legal system, overseeing Al
systems, ensuring ethical

standards are met, and
providing human judgment and
empathy in complex legal
matters.”’

Some words
from OpenAl!

“It will be crucial to
strike a balance
befween leveraging
the potential of Al and
ensuring human
oversight and
accountability in the
legal system.’’




THANK YOU FOR YOUR
ATTENTION!




Experts for Legal Issues in
Slovenian and Comparative Law

Ales Galic
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Slovenia






*But they did not prove the law!

*But they don‘t need to prove the
law !



Foreign law: Fact or Law

* Does establishing the content of foreign law amount to taking of evidence
* |s application of foreign law a question of law or a question of fact

Relevant for numerous procedural situations, e.g.

* Can the court apply it on its own motion (ex officio; iura novit curia vs.
Parties’ disposition (Verhandlungsmaxime)

* Time bars relating to bringing forward new facts and evidence?
* Rules concerning Burden of proof & standard of proof?
* International legal assistance?

e Can erroneous application of foreign law be argued in the final appeal on
points of law (Slovenia, Croatia: revizija)



* In most civil law legal systems foreign law is still law. lura novit curia applies
For example Slovenia notified the following for the e-justice portal:

* A court or another competent authority determines upon own motion the
content of the foreign law to be applied by using a notification of a foreign
law of the ministry responsible for justice or examines its content by some
other suitable method. Parties may submit a public or other document of a
competent foreign authority or institution on the content of the foreign
law. Where the content of the foreign law cannot be determined in a
particular case, Slovenian law applies.






e a court may seek assistance from the Ministry of Justice, which shall
communicate with its counterpart in a foreign country concerned
pursuant to European Convention on information on foreign law in
order to obtain information as to the contents of the foreign law).

* No »taking of evidence« takes place in order to obtain information on
contents of foreign law.



Common law: UK

UK (for England) notified the following for the e-justice portal:

* The content of foreign law is proved as if it were a fact. As such, it is
for the parties to prove the content of foreign law; judges are not
permitted to investigate the content of foreign law themselves. In
the event of conflict between the evidence submitted by the parties,
the judge may assess the credibility of the experts and is permitted
to consider the primary evidence (e.g. foreign statutes and cases),
especially where they are written in English and apply concepts that
are familiar to an English judge. The content of foreign law is
normally proved by expert evidence



* The rule established in the case Royal Bank of Scotland plc v Geodrill Co
Ltd and Others (1993) 1 JSC 753, applies, which held that a party which
argues that a foreign law is applicable to its case must first make this
claim and then provide expert evidence of it to the court's satisfaction. If
the court is not satisfied by that evidence or none of the parties makes
such a claim, the law of Cyprus shall apply.

* The plea of foreign law is to be proved as a matter of fact and not as a
point of law. Maltese Courts are empowered to interpret domestic
legislation and are not permitted to interpret content of foreign law
themselves. To be able to understand foreign law, experts on foreign law
are appointed by the Court. The parties to the suit may also bring forward
as part of their evidence, reports drawn up by different experts.The burden
of proof is on the party raising such plea, namely the defendant to the suit.



Yet, common law: USA

Rule 44.1 FRCP. Determining Foreign Law

* A party who intends to raise an issue about a foreign country's law
must give notice by a pleading or other writing. In determining
foreign law, the court may consider any relevant material or source,
including testimony, whether or not submitted by a party or
admissible under the Federal Rules of Evidence. The court's
determination must be treated as a ruling on a question of law.



https://www.law.cornell.edu/rules/fre

* Even in some civil law jurisdictions (Sweden, Finland) parties have the
burden to establish, by adducing adequate evidence, the content of foreign
law. Sweden provided the following information for the E-Justice portal: e

In proceedings where the parties would be free to reach a settlement el
between themselves, the court can leave the investigation largely to the
parties.

I_lThe Belgian court may require the parties to establish the content
and scope of the foreign law. The court may also apply the European

Convention on information on foreign law, signed in London on 7 June 1968.



Art. 16 Swiss PIL Act

* The content of the foreign law shall be established by the authorities
on their own motion.

* For this purpose, the cooperation of the parties may be requested.

* In matters involving an economic interest, the task of establishing
foreign law may be assigned to the parties.



When foreign law is still law: can experts be
appointed?

* In most countries applying the traditional approach, it is nowadays
common that expert evidence is taken in order to obtain information
on foreign law (e.g. Germany, Austria).

* In some countries though (Slovenia...), a more scholastic (dogmatic,
formalistic, unpractical, ineffective...) approach is maintained: since
foreign law is law, no expert for clarification of (foreign) law can be
appointed (,,the court knows the law")






Court appointed experts for foreign law: an
example



of Civil Procedure

ELI/Unidroit Rules

e Rule 26. (2) The court must determine the correct legal basis for its
decision. This includes matters determined on the basis of foreign
law. It may only do so having provided the parties a reasonable
opportunity to present their arguments on the applicable law.

* Rule 120. Court-appointed Experts (1) The court may appoint one or
more experts to give evidence on any relevant issue for which expert
evidence is appropriate, including foreign law.



Commentary of Rule 26(2) “the optimum practice adopted by most
courts is one that requires extensive co-operation between court and
parties (see Rule 3, comment 5), and that this produces the best
results concerning the determination of the content of substantive
law and particularly substantive foreign law.



Open Issues:

* Rules on expert evidence apply (right to be heard, impartiality and
independence, equal treatment of the parties...)

e But in the time of assessment? Free evaluation of evidence, Burden of
proof, standard of proof..., judge’s own knowledge about foreign law

* Dillema: when to rule that the content of the foreign law could not be
established and thus lex fori shall apply












lovenia’s infn nn hiirden nf
Q: To what extent must the court be

convinced of a fact in order to base its
judgment on the existence of that fact?
A: When evaluating evidence the court
is not, in principle, restricted by
legislation as to how it should evaluate a
particular piece of evidence in terms of
veracity. Thus, the principle of
discretionary evaluation of evidence is
applied.







EU Taking of evidence Regulation?

* [t cannot be automatically excluded that evidence can also be taken in
order to obtain information on foreign law.

e But this does not mean that a requesting court can ask the requested court
to provide information on foreign law.

* Theoretically, a requesting court could ask the requested court to take
evidence, e.g. by appointing an expert.

e But this is practically not a viable approach. If in the country where
proceedings are pending it is possible to take evidence (e.g. expert
evidence) in order to establish contents of foreign law, nothing prevents
the court to appoint an expert itself (if there shall be a court-appointed
expert) or to allow parties to submit expert reports of party-appointed
experts.



National law: Treatment of ,Private legal expert
opinions” in Slovenia

* Even for most complex and specific areas of law (national law, EU law, international
treaties): no court-appointed legal experts

* lura novit curia applies but it is a common practice that parties submit , private legal
expert opinions”

e Clearly, this is not expert evidence

 What s it then:
Documentary evidence
Evidence sui generis
A part of party‘s assertions (Slovenia)



Extract from a PO in arbitration

* The “Expert Opinion (Expertise) related to the Arbitration on...” by
Mr. ... is not admitted as evidence — either as expert evidence or as a
documentary evidence - in this arbitration.

* The “Expert Opinion” referred to in Point | of this Order shall be
considered as a part of the Party’s (Respondent’s) own allegations,
thus forming a part of Respondent’s comments of 15 November
2018 on Prof. Dr. XX’s expert report, and shall be considered only
insofar as it contains findings and arguments immediately relating

to Prof. Dr. XX work and findings to questions, which were put to
him.




Thank you for your attention!

Ales.galic@pf.uni-lj.si
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Party - appointed vs. Court - appointed Expe
Considerations in Light of the Macedo
Experience




Background

“The world is facing unprecedented pace of changes as a res
of the daily advancement in science and technology. *

Impact on the judlciary in general
Adjudication of civil cases

As in many civil cases judge
own field, courts grow increa
theirreports.

Y
777

ack specialist ex



Implications

O

Pulls the experts out of the judicial periphery and puts them right
in the center of carrying out procedural, specifically evidentiary
activities and adjudication itself.

A 7

. Raises some old questions:

7

1. How to regulate the use of expert evidence, partic
adducing expert evidence in civil proceedings?

2. Can it be asserted that party-appointed experts a
appointed expert are the only possible solution:

-

J vice versa

}:} Intense debate ==== Different mode * expert evidence

_— z ,

;//

—
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Expert evidence in Macedonian
Civil Procedure

Until 2010, Macedonian civil procedure maintained continental legal
inherited from Austrian Code of Civil Procedure. y /

The duty of the judge to manage the process of fact- finding an
went along with the court-centred approach to expertise. o7



Concept of Party-
driven experts

the parties appoint and instruct their respective experts

defendant

plaintiff
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The Way of Refo

N
No debate and no opportunities for

criticism from the Macedonian legal
profession.

- y




Criticism in
2015

T.Zoroska Kamilovska “The New Rules of Expert Evidence in Macedon /
Procedure: are they a failed effort at reform? " ~
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Viewpoints in 2015
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Fight years later 2023

Same legal framework

Same thesis:

“At first glance, the new concept of
expert evidence seems to be very
fair in the sense that it provides both
parties sufficient and equal legal
opportunities to try to convince the
court on the merits of their position.
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Let’s reiterate once agai

Submit the expert reports at the
very outset of the proceedings

t

:

Evidence be

MCPA still requires the court to identify
the facts that need evidence-taking

I

A4

Expert reports have a
different focus than the
court has

The experts develop
points which are not

decisive fromthe
court's point of view



Let’s reiterate once agai

Abolition of the power of the court to
take expert evidence ex officio.

[

This tool is missing in the Macedonian civil
procedure

Questions raised by judges:

!

Is it not the role of experts to
help the court, in a fairand
impartial manner, in spec‘lﬂc*//
fields in which the judgesdo ~ F
not themselves have the
relevant knowledge?



Let’s reiterate once agai

Even though expert opinions should be a reliable ta
balance of justice, they are the first stumbling block whe
to the objectivity and impartiality of experts.

I

l Not just gossip, but also confirmed cases,
about experts as hired guns or paid

agents
"Who pays you, owns you" .

int

The experts give opinions favourable
to the respective party because, at
least financially, they depend on the P
parties which influences their
objectivity. g



Let’s reiterate once agai

The experts of both parties reach diametrically opposite an
reconcilable conclusions

I

l The court is faced with the problem of deciding l
between the opinions of opposing experts

Difficult/impossible, to bridge the gap between
the opposing reports without another expertis

I

Super-expertise — an expertise / A
of a higherdegree
Time-consuming and

expensive evidentiary mean. “de




|
The pure adversarial approach to

expert evidence introduced in 2010
is a failed effort at reform.




Thank you for your atte
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1,400,000

civil and commercial cases
a year

© H. Zaneti Jr



Croatia

56 594 km? -------- land area
3,899,000 - population (2022 )

12,470 EUR - GDP per capita (2020)



Croatia

It takes a long time for a great
number of judges assisted by a
great number of support staff to
handle a great number of
various court cases with a rather
unpredictable outcome.



L
Croatia

In 2019, 80% of the total court budget -
just about 170 million euros - was
related to workforce expenditure



Court structure in Croatia

High
Misdemeanour
Court

misdemeanour
courts



Court structure in Croatia



e
Judges

* in 2019 1,712 people served in judicial
offices

* the number of judges in Europe per
100,000 inhabitants

* Montenegro (51)
* Slovenia (about 47)

* (roatia



Nonjudicial staff

* In 2019, Croatia’s courts employed about 6,600
nonjudicial staff, the majority of whom were

court reporters.

» about 600 judicial advisers (sudski savjetnici)

PERIPHERY



Cases at Croatian courts of first instance in 2019

* landregistry cases

litigation
pAY

zemljisnoknjizni referenti enforcement
6%

* business registry cases on-litigation
61%

insolvency
* inheritance cases 13%




Cases at Croatian courts of first instance in 2019

litigation
20%

enforcement
6%
on-litigation
61%

insolvency
13%




Enforcement based on a trustworthy document

v
failure of service
reglstratlon of
timely objection




Why Croatian notaries are not the Court?

Judgement of 9 March 2017, Judgement of 9 March 2017,
Zulfikarpasié, C-484/15 Pula parking, C-551/15

- Regulation (EC) br. 805/2004 of the
European Parliament and of the
Council of 21 April 2004 creating a
European Enforcement Order for
uncontested claims

- Regulation (EU) br. 1215/2012 of the

European Parliament and of the
Council of 12 December 2012 on
jurisdiction and the recognition
and enforcement of judgements in
civili. and commercial matters
(Bruxelles I bis)

the principle of mutual trust in the judicial system in the EU

independent and impartial body adjudicating in inter partes proceedings




Digitizing notarial payment orders in 2020

= o

v
failure of service
reglstratlon of
timely objection




Incoming enforcement cases
at Croatian courts of first instance 2004-2019

litigation

insolvency
13%

(Report of the President of the Supreme Court, 2020)



Incoming enforcement cases
at Croatian courts of first instance 2004-2019

litigation

"SHERIFFS ARE ARRIVING:
PUBLIC EXECUTORS WILL ENFORCE
DEBTS WITHOUT COURTS."

insolvency
13%

PERIPHERY

mmmefFina



Incoming litigation cases at Croatian courts of first instance

(Report of the President of the Supreme Court, 2020)



Judicial advisors: History in short

1977 2004
Regular Courts Act Judiciary Act Amendments
([ ) () () o
2003 2013
Civil Procedure Act Amendments New Judiciary Act + CPA
F—————————=—==-=====- ! Amendments

TASKS: T ST
judicial support
and assistance
decisions
drafting
recording of the

: Contentious proceedings
1
oral statement
1
1

: : + some labor disputes

| |

: | + administrative disputes with

| : value >100k

i evaluating evidence, i + business registry

' decision drafting (not e

" . . | | . + summary mnsotvency

: signing!) IF VALUE > i Land registry proceedings

: I

| |

| |

1 |

| |

| 1

| |

| |

| |

1 |

| |
|

Enforcement

hearings, conducting and
Inheritance

of claim 20K/500k HRK & Voluntary jurisdicti
other duties ﬁSgECEVAL OF THE

MisdemeanoUr

(legal advice,
case law,
statistics...)

___________________

APPELATE PROCEEDINGS: + Higher Judicial

case reporting, decisions
drafting

Advisor -
Specialist

Judicial Advisors

Higher Judicial
Advisors VALUE > 100k/500k HRK




Judicial advisors v. judges:
Appointment

public tender decision of the

president of the
court
Judicial Evaluation

Academy
/ Final

exams

Judicial Advisor Bar exam .
10 years experience as a

Higher Judicial Advisor
+ 2 years in judiciary or 5 years
Judicial Advisor (Supreme for other (with bar exam)
Court)

judicial official

Higher Judicial Advisor - 12 years experience as a judicial

Specialist
+
Higher Judicial Advisor
(Supreme Court)

4 years in judiciary or 8 years official State Judicial Council

for other (with bar exam)

15 years experience as a judicial official or an

Higher Judicial Advisor - N . :
Specialist 6 years in judiciary or 10 years attorney/public notary/professor (with bar exam) or

for other (with bar exam)

(Supreme Court) 20 years for other esteemed lawyers (with bar exam)




Neton Judicial advisors v. judges:

1499 EUR Status

Public officers

Judicial Advisors Average gross salary Government Decree + collective
agreement

Judicial Advisor

1400,02 EUR
MC, ComC, AC & CC ’ . -
H(' her Judicial Advi J Public officials
igher Judicial Advisor . .
(MC, ComC, AC & CC) 1652,53 EUR Special Act on Judges Salaries
Higher Judicial Advisor - Specialist 2031,48 EUR

(MC, ComC, AC & CC)
iher peciaized Cours 1750,03 LR —

Higher Judicial Advisor
(Higher Specialized Courts) et B 2223,39 EUR

Higher Judicial Advisor - Specialist

(Higher Specialized Courts) Pt e S
County courts 2857,75 EUR
Judicial Advisor

2202,09 EUR

(Supreme Court) High Commercial Court

High Administrative Court
Higher Judicial Advisor 3580,04 EUR

(Supreme Court)

High Misdmeanor Court
High Criminal Court

Higher Judicial Advisor - Specialist 315728 EUR Supreme Court 4932,26 EUR
(Supreme Court) ’

2625,05 EUR




Judicial advisors v. judges:
Numbers compared

33,80 v. 29,75%

9,80% v. 27,42%

7,07 % v. 17,58%




Distribution of solved cases in municipal

courts
(2015 - 2022)

120,00%
100,00%
80,00%

60,00% . .
m Judicial advisor

40,00% m Judges

20,00%

0,00%

2015 2016 2017 2018 2019 2020 2021 2022
m Judicial advisor 15,61% 15,92% 15,15% 16,66% 15,25% 12,45% 20,91% 19,41%
m Judges 84,39% 84,08% 84,85% 83,34% 84,75% 87,55% 79,09% 80,59%



Distribution of solved cases in

commercial courts
(2015 - 2022)?

120%

100%
80%
60% . .
m Judicial advisor
40% m Judges
20%
0%
2015 2016 2017 2018 2019 2020 2021 2022
mJudicial advisor  13,46% 20,37% 28,97% 33,90% 32,80% 31,07% 24,45% 21,68%

m Judges 86,54% 79,63% 71,03% 66,10% 67,20% 68,93% 75,55% 78,32%
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Duration of proceedings in municipal courts
(2015 - 2022)
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4,00
3,50
3,00
2,50
2,00
1,50
1,00
0,50

0,00

Duration of proceedings in commercial courts
(2015 - 2022)

Judgments rendered by judges (in

years)
3,28
3,09
2,58 2,65 2,70
2,50 \ o 2,59
\ee
2,20
L 1,86
1,81 ’
1,86
179 ez 164
2015 2016 2017 2018 2019 2020 2021

e AVErage e Median

2,31

2022

3,00

2,50

2,00

1,50

1,00

0,50

0,00

Judgments rendered by judicial
advisors (in years)

2,66 2,82
292 2,20 2’1/
1,84 1,82 1,97 Bt
1,83
1,83
1,48
1,44 1,66 1,52
1,34 1,25
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Value of the dispute
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Any other endemic species...?

Land registry 1
officers

land registry o

B Judicial
advisors




clerks /

ublic prosecutors )
P P greffiers

mediators

court

staff
lawyers court—

process appointed
servers judges / courts / party)
experts
enforcement legal aid
agents institutions

translators )
notaries others

Voet 2023




clerks /
public prosecutors greffiers

court lawyers mediators
staff judges / courts

court—

process appointed
servers / party)
experts

enforcement legal aid
agents institutions

ranslator )
translators notaries others

Voet 2023 2.0
(edited and Croatized version)




Thanks for the attention!

marko.bratkovic@pravo.hr
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Expert testimony

Croatian situation

PROF. DR. ALAN UZELAC
SVEUCILISTE U ZAGREBU / UNIVERSITY OF ZAGREB

XVII PPJ, 2023




Great impact on the length, costs and efficiency
Almost no systematically collected data
Why are experts
SO problematic Low resources, high dependence on organisation
in the South- Failed experiments and a lot of open issues
East Europe?
Missing link in communicationa and training
The testbed for the general attitude to litigation

PPJ 2023



“No stone snould 9e left unturned.”




The impact of experts on the proceedings

=== |Ncreased costs

DEMANDING N
MEANS OF
EVIDENCE

mmmw Protracted proceedings
WHICH SHOULD

BE UTILISED
CAUTIOUSLY

mam Opportunity for abuse and vexation




New provisions
of the CCP
pertinent to
experts

Small claims and the use of experts

Expert opinion in commercial litigation

The form of reports: oral or written?

PPJ 2023



Who can be expert?
Definition of expert’s tasks?

INDIVIDUAL OR INSTITUTION? DUTY TO TESTIFY?




The control role of the court

One or more experts?

Appointment of experts neonssencies?

Vjestacenje, u pravilu, obavlja jedan vjestak; a kad sud ocijeni da
je vieStacenje sloZzeno, moZe odrediti dva ili viSe vjeStaka.

Party proposal

Ako je odredeno viSe vjeStaka, oni mogu podnijeti zajednicki nalaz
i miSljenje kad se u nalazu i miSljenju slaZu. Ako se u nalazu i

misljenju ne slazu, svaki vjeStak posebno iznosi svoj nalaz i

Consent of the V5 cmraa .

adversary

Ako se podaci vjestaka o njihovu nalazu bitno razilaze, ili ako je
nalaz jednog ili viSe vjeStaka nejasan, nepotpunili u
proturjecnosti sam sa sobom ili s izvidenim okolnostima, a ti se

Judge appoints the Judge appoints nedostaci ne mogu otkloniti ponovnim saslu$anjem vjestaka,
proposed expert another expert

obhnovit ¢e se vjeStaCenje s istim ili drugim vjeStacima.

Ako u misljenju jednog ili viSe vjeStaka ima proturjecnosti ili
nedostataka, ili se pojavi osnovana sumnja u pravilnost danog

miSljenja, a ti se nedostaci ili sumnja ne mogu otkloniti ponovnim
sasluSanjem vjeStaka, zatraZit ¢e se miSljenje drugih vjeStaka.



Time limits and sanctions

Submission of Parties’ g o objections

written report: comments 15

30 do 60 days days __ Givell i

PPJ 2023 8



) NEW TRENDS
“Free assessment IN CCP
in specific situation under CCP 2008, 2013,

2019, 2022

Free evaluation of evidence < Free assessment

o Cl. 223. st. 1.: 223. paragraph 1.: If it is determined that the party is entitled to
compensation for damages, to a sum of money or to replaceable things, but the amount or
quantity could only be determined with disproportionate difficulties, the court will decide
according to its free assessment.

o Cl. 223. st. 2.: If decision-making on some of the claims that are insignificant compared to
the total value of all claims and evidence-taking poses difficulties disproportionate to the
importance of these claims — the court may decide on them based on its free assessment,
taking into account the already clarified circumstances, especially the documentary
evidence submitted by the parties and the parties’ statements (Article 264).

o Cl. 464.a.: ,,In small claims disputes, if the court deems that the establishment of relevant
facts would be connected with disproportionate difficulties and expenses, the court may
decide on them based on its free assessment taking into account the already clarified
circumstances, especially the documentary evidence submitted by the parties and the
parties’ statements (Article 264).

PPJ 2023 9



The role of the court ane the parties in
promoting procecural proportionality




Procecural proportionalltys
Party-appolntee e@xperts




Procecural proportionalltys
Court-appointad eperts




Three ways to increase the efﬂcienc<of the
use of experts

W\
DO NOT USE EXPERTS! . _‘_q o ®
REDUCE NU MR} \&cusb‘!

Not i
ot every issue o) SN2 QUICKER PROCESS!
Xpert

needs clarification @
by experts § . .
v ExP arrowly specified | Orality/writing (?).

Whaf@:@ mandate. Time-limits (?).
o

Foreseeable costs. | sgnctions (?) and
motivation (?).

PPJ 2023 13

()




Thanks for your attention! Hvala na pozornosti!

AUZELAC@PRAVO.HR

PPJ 2023 14
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PPJ Course and Conference 2023

The Heroes of Judicial Periphery Court Experts, Court Clerks and other
Actors in the Shadow

A (public) litigation fund for collective actions in
the Netherlands?

The role of funders in the shadow of the procedure

Xandra Kramer
kramer@law.eur.nl
www.xandrakramer.eu

www.euciviljustice.eu



http://www.euciviljustice.eu/

Background: collective action & funding

® Collective redress in the Netherlands

v/ 1994 — injunctive collective actions
v 2005 - Act collective settlements (WCAM)
v 2020 - Act on Collective Damages in Class Actions

KEY ISSUE:
® Collective actions notoriously complex and expensive

v Rise of third private litigation funding (TPLF) — Claim Code
\/Changes litigation landscape and role of private funders
v'Need for additional (public) funding?

2



Collective actions & funding - EU
®* EU: Adoption Representative Action Directive 2020 (RAD)

®* RAD requires assistance Qualified Entities (QEs)
v Reduce costs and secure funding (Art. 20, para 1 and 2)
v’ Cy pres enabled - redistribution of unrecovered funds (Art. 9, para 7)

 TPLF: EU traditionally reluctant — but Art. 10 RAD enables TPLF

* Prevent conflict of interests
v’ Avoid undue influence (e.g. settlements) & competition
v’ This has also resulted in a slight adaptation of Dutch act (art. 305f DCC)

» Pushback: EP Resolution (Voss report) on Responsible private funding
of litigation






Dutch Ministry of Justice Quest

Utility, necessity & design of a litigation fund for collective actions

®* Context & regulation of collective actions and funding (NL—- EU) - WAMCA
® Costs involved in collective actions

® Current options & limitations of litigation funding in NL

®* The utility of a litigation fund as alternative source of financing
® |nspiration from examples abroad

® Possible design of a Dutch (revolving) fund



Research methodogy

[ Desk Research

Literature + case law study and current litigation financing options

[ Comparative research

Literature study funds in Israél, Quebec and Ontario (incl. 8 expert interviews)

[ (Quantitative) mapping WAMCA and funding

Data from WAMCA Register & Dossier analysis

[ Interviews with stakeholders

Foundations, Lawyers, Funders (19 respondents total)

[ Focus group + Expert meeting

Group meetings with defendant lawyers (5) and experts (9) respectively



g Three years of WAMCA — Some data (1)

-

* No increase after extending collective redress

63 cases in total (59 analysed in depth) V.



Three years of WAMCA - Some data (Il)

NON DAMAGES (INJUNCTIVE RELIEF)

Residual
9%

General tort &
contract law
11%

Privacy
violation
9%

Covid related
11%

Labour law
15%

Residual
38%

Violation
fundamental

DAMAGES

Privacy violations
23%

Diesel emission
related
39%



What the WAMCA data tell us about funding

* Non damage cases are often brought by repeat players
v'"NONE of these TPLF funded
v'Own funds — foundations have a ‘war chest’ (membership fees)
v'Private donations, crowdfunding

 Damage cases are usually brought by ad hoc claim organisations
v'ALL cases funded by TPLF
v'Dutch funders
v'Involvement of foreign law firms and funders

»Damage collective actions not possible without private funding

9
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Funding problems and developments

* Traditional funding mechanisms do not suffice (in the NL)
v'Legal aid and legal aid insurance
v'"No win no fee not allowed
v'Loser pays rule — but fixed tariffs

* Increase in TPLF
v'Only for damage-based cases with a high value
v'Insecurity about regulatory framework (EU)
v'NL funders and foreign (US/UK) parties
v Work methods differ - some extensive in house scoping/due diligence

v'Other market responses: ‘entrepreneurial lawyering’ - ad hoc funders and
foundations (consumers, privacy)



Necessity of a public fund

Divided views on necessity - interviews, focus group, expert meeting

* Our own assessment: no evident necessity so far
v'All damage-based cases have attracted multiple funders
v'But repeat players in non-damage cases have to be selected/limited funds
v Only three years of WAMCA — there may be gaps (public interest cases)

e Organising such fund is inherently complex (next slides)

Alternative options:
* Lower/no court fees
* No loser pays for claimants — full/actual reimbursement if claimant is successful

* Allow no win-no fee
11



Design: Class action funds in other countries

Ontario Class Proceedings Fund

- cases having a public interest (approx. 10%)

- costs litigation, excluding attorney fees

- if successful, return contribution + pay 10% to the fund
- limited means and strict selection, financially vulnerable

Quebec Fond d’aide aux action collective (FAAC)
- potentially successful cases (approx. 50%)

- costs, including attorney fees

- reimburse if successful + percentage commission
- all successful cases contribute a percentage

Israel Public Class Action Fund

-cases having a public interest

-limited costs coverage, excluding lawyer costs (max. 7,000)
-fully funded by the government (budget 500.000)

12
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Design and funding of a Dutch fund

* Requirements, types of cases and types of costs
* Revolving fund: funding the fund

v'Percentage of all or only fund-funded successful cases
v'Cy pres

v'Private donations & crowdfunding

v'Public financing => avoid state aid (competition)

v'In any case: we need TPLF to help fund the fund!!

* Organisational embedding
v'E.g. Council for Legal Aid
v'Required expertise
v'Conflict of interests



14

Conclusions and further research

So far no clear evidence that NL cases structurally lack funding
BUT: it does not mean all cases can be brought/are funded

Fund valuable for low value cases or injunctive relief

Seems premature to establish such a public fund
v'Self-sustaining fund difficult in view of number of cases
v'Questionable whether there is sufficient support (solidarity)
v'Organisational issues — role of such fund

Research about cy pres and experience in other countries

Experiments no cure no pay and role of legal aid insurers
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Fundamental questions remain...

* In how far should private funders
decide what cases can or cannot
proceed to court

* How to balance public and private
funding?
Public fund too early or too late?

* How to manage the role of private funders without
killing access to justice opportunities?

TPLF-ers
Other private funders



16

Thank you for your attention

Affordable Access to Justice Team

www.euciviljustice.eu

Rotterdam, 19-20 October 2023

Conference:

Sustaining Access to Justice in Europe: New

Avenues for Costs and Funding


https://www.eur.nl/en/esl/events/sustaining-access-justice-europe-new-avenues-costs-and-funding-2023-10-19
http://www.euciviljustice.eu/

Appointment of Experts in Norwegian
Civil Proceedings




American versus German advantage

* John Langbein: “The German Advantage in Civil Procedure” (1985)

e Samuel R. Gross: “The American Advantage: The Value of Inefficient Litigation”
(1987)



... amodern trichotomy

e Adversarialism
* Inquisitorialism

* Cooperativisme



Roles of Experts in Norwegian civil procedure

* (1) Experts as party-appointed witnesses

2) Experts as court-appointed

3) Experts as co-judges

(
(
(
(

* (4) Experts as “contractors” or “consultants” for the courts



Party-Appointed Experts .... Testimony

Norwegian CCP Section 25-6 (1):

(1) A party may call witnesses to give expert testimony.

(2) An expert withess may attend the entire hearing and may be permitted
to ask questions to parties, witnesses and experts. The examination shall,
in other respects, be conducted in accordance with the provisions
relating to the examination of ordinary witnesses.



... Written Statements
Norwegian CCP Section 21-12:

(1) Written declarations made for the purpose of the case by experts pursuant to
Section 25-5 may be presented as evidence.

(2) Written statements made for the purpose of the case by other persons may be
presented as evidence if the parties agree or they have the opportunity to examine
the person who has made the statement. The evidence shall not be presented until
it is confirmed that the person who made it will attend. If it is impossible to
examine the person who made the statement, it may be presented as evidence
unless it would be contrary to the legislative intent pursuant to Section 1-1.



Court-Appointed Experts
The Norwegian Code of Civil Procedure (CCP) section 25-2 (1):
“The court may appoint an expert when requested by a party or at its

own initiative pursuant to Section 21-3 (2) when such an appointment is
necessary to establish a sound factual basis for the ruling in the case.”

In practice, the decision is taken in cooperation between parties and
judges



* The court may also appoint an expert in order to balance the powers between
the parties, see CCP Section 25-2 (2):

“If the case can have consequences beyond the specific ruling for a party and, for that
reason, the party wishes to call expert witnesses, the court may appoint experts if this is
necessary to ensure balance between the parties in the presentation of evidence.”

Typical situation: a personal injury case between one single claimant and a
massive pharmaceutical company concerning an injury allegedly caused by a
drug produced by that company



... the number of experts to be appointed
Norwegian CCP section 25-3 (1):

“One expert shall be appointed. More than one expert may be appointed
if this is justified by the nature of the expert issues, the importance of the
case or other circumstances, and provided that it shall not result in undue
expense or delay. The court may appoint additional experts to
supplement those previously appointed.”



... the choice of expert

» CCP Section 25-3 (2) regulates the choice of expert:

“Persons appointed as experts shall have the necessary skills and experience. If a
panel of experts has been established, experts shall be appointed from the panel
unless it is desirable to appoint someone else. An expert who is nominated by
both parties and who is willing to serve, shall be appointed unless special reasons

dictate otherwise.

A person who due to conflict of interest could not have sit as judge in the case,
shall not be appointed as an expert. It is not an impediment to appointment that a
person has served as an expert in a lower instance.””



CCP section 25-4 regulates the expert’s instructions:

“The court shall determine the issues to be examined by the expert and

shall give the necessary instructions. The court may order the parties to
prepare draft terms of reference for the experts.”



Challenging appointments of Expert

The decision on whether to appoint experts and their mandate shall be taken at
the preparatory stage

If a party disagrees on the desicion, the decision shall be taken as a formal court
order («kjennelse») which may be challenges by an interlocutory appeal, see
CCP §19-1 (2)

The appellate court may reverse the order, but the competence of that court is
quite limited concerning orders taken on basis of reasonableness






THE USE OF
PSYCHOLOGISTS TO
PROVIDE EXPERT
EVIDENCE IN CUSTODY
AND CHILD
PROTECTION CASES

Professor Camilla Bernt
University of Bergen
Faculty of Law

PPJ Conference 2023



1. Introduction

S - 2. What should experts investigate
Overview 2nd how?

3. Issues and criticism in public
debate and research

4. Research project: The Use of
Expert Reports as Evidence in
Child Protection Decision-Making

Camilla Bernt, Professor University of Bergen, Faculty of Law PPJ Conference
Dubrovnik 2023
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INTRODUCTION

Camilla Bernt, Professor University of Bergen, Faculty of Law PPJ Conference
Dubrovnik 2023



The topic

- Custody Cases:

Disputes between parents on the matters of parental
responsibility, custody and contact, cf. The Children Act 1981

Private law

Handled by courts of general jurisdiction in adversarial
proceedings, but with indispositive elements.

- Child Protection Cases:

Disputes between parents (and children) and The Child Protection
Services on matters of removal of the child from the home and
placement under public care (foster home or institution), contact
and removal of parental rights/adoption.

Public law

Handled by Child Welfare Tribunal (CWT), and may subsequently
be brought before courts of general jurisdiction. Indispositive
cases.

Camilla Bernt, Professor University of Bergen, Faculty of Law PPJ Conference
Dubrovnik 2023



~ The Topic

«The use of Psychologists to Provide Expert Evidencen»...

- Appointment:
- In custody Cases:
- By court (or party)
- In child protection Cases:

- Child Protection Services, private party, Child Welfare
Tribunal and/or court.

- Expert evidence = This presentation does not include the
use of experts as judges/part of the tribunal

Camilla Bernt, Professor University of Bergen, Faculty of Law PPJ Conference
Dubrovnik 2023



Private practitioners, mostly psychologists

« Many have completed a special training program for experts

Who defines the mandate:

« Client, if party appointed

« When appointed by court or CWT: Court or CWT, with input from parties, c.f.
Dispute Act s. 25-4

Investigations:

» Observation in home or other arenas

» Conversations with parties and children

» Tests

 Information from schools, child-care, health care etc., documents and oral

Output and role in tribunal/court hearing:

» Court-appointed:

« Written report, cf. s. 25.-5- (1)
« Supplementary oral testimony, cf. s. 25-5- (2)

Wh h * may attend the hearing
O are t e * may consult with other experts
» may “ask questions to parties, witnesses and other experts if necessary to perform

ex pe rtS, and his/her assignment as an expert”, cf. section 25-5 (3)

» Party-appointed:

Wh at do they dO? « Written report will normally be accepted as evidence if supplemented with oral

testimony, cf. s. 21-12 (2)

* “may be permitted to ask questions to parties, withesses and experts”. Cf. section
25-6 (2)

Camilla Bernt, Professor University of Bergen, Faculty of Law PPJ Conference » Otherwise examined same way as other witnesses 6
Dubrovnik 2023




2.
WHAT SHOULD EXPERTS
INVESTIGATE AND HOW?

Camilla Bernt, Professor University of Bergen, Faculty of Law PPJ Conference
Dubrovnik 2023



Legislation provides few
specific guidelines for experts’
— tasks and role

- The Dispute Act chapter 25 has general rules for expert evidence
- Apply in custody cases and child protection cases alike
(Cf. Child Protection Act sections 12-7 and 12-8)

- “Expert evidence is an expert assessment of factual issues in the
case” Dispute Act section 25-1.

- “The court may appoint an expert when requested by a party or at
its own initiative pursuant to Section 21-3 (2) when such an
appointment is necessary to establish a sound factual basis for the
ruling in the case.” Section 25-2 (1)

- “A party may call witnesses to give expert testimony.”
Section 25-6 (1)

Camilla Bernt, Professor University of Bergen, Faculty of Law PPJ Conference
Dubrovnik 2023



The Role of the Child Experts’
— Commission (CWA)

- All expert reports must be submitted to CWA before they
are used as evidence for courts or child welfare tribunals,
cf. Child Protection Act 2021 ss. 12-7 and 12-8 and Children
Act s. 61c.

- Reports are evaluated anonymously by two experts and
given feedback according to a scale:
- 1No remarks

2 smaller remarks

3 remarks

4 supplementary report is recommended

5 serious remarks

Camilla Bernt, Professor University of Bergen, Faculty of Law PPJ Conference
Dubrovnik 2023



So what is the role of the expert under
Norwegian law?

- The expert’s role is to provide a type of evidence to supplement other types of evidence, to ensure
a sound factual basis for the ruling in the case.

=» Regardsless of the mandate, it is the judges or CWT chairs who must carry out the assessment of evidence and
conclude with regards to which fact has been proven, including the weight of the expert evidence, seen in light of
the rest of the evidence presented.

=> It is the role of the judges or CWT chairs to decide on the legal issues:
« «serious neglect» or not?

« Will moving 12 year old Peter from mother to father be «in the best interest of the child»?

=>» The role of the experts is to investigate and evaluate the psychological issues relevant to the case at hand.

= Experts should not collect evidence that parties can obtain themselves.

= Experts should not make general assessments of evidence

Camilla Bernt, Professor University of Bergen, Faculty of Law PPJ Conference
Dubrovnik 2023 10



, essor University of Bergen, Faculty of Law PPJ Conference

The purpose of the expert evidence
should affect...

...the mandates But to what
extent is this

done in practice,

— o and how can it
...how the experts conduct their investigations be acheived?

...how the expert evidence is used by the courts/tribunals




Camilla Bernt, Professor University of Bergen, Faculty of Law PPJ Conference
Dubrovnik 2023
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«lnput»: Who
and what?

- There are no set formal requirements to be allowed as an expert in a
custody or child protection case.

- Appointment —-the matters of independence, neutrality and impartiality:
- Experts are self-employed practitioners

- In child protection cases experts are often appointed by the public
party: Child protection Services

- Mandates vary immensely, often without clear connection to the specific
issues in different cases
(Melinder, Koch and Bernt 2021; Melinder and Bernt in press)

Camilla Bernt, Professor University of Bergen, Faculty of Law PPJ Conference
Dubrovnik 2023
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How?

The use of specific methods and

testing is normally entirely up to Becent study by Melinder and Bernt
. . in press: Tests used less than

the expert to decide = immense expected: 9 % of cases.

variation

Hypothesis-confirming reports: The lack of discussion of
alternative hypotheses

Camilla Bernt, Professor University of Bergen, Faculty of Law PPJ Conference

Dubrovnik 2023

14



Camilla Bernt, Professor University of Bergen, Faculty of Law PPJ Conference
Dubrovnik 2023

How?
Theoretical diversity within the field of psychology -

not shown in reports

« Some theories are «in fashion» and may be overused/used
indiscriminatorily: attachment theory

« Melinder, van der Hagen og Sandberg, «In the Best Interest of the Child:
the Norwegian Approach to Child Protection” i International Journal on

Child Maltreatment: Research, Policy and Practice nr. 4 (2021) s. 209-
230

Some experts feel compelled to conlude more
clearly than they should.

The use of comparatives - ie. withesses as part of
the expert evaluation:

* Melinder and Bernt: Immense variation — most frequently O,
then 9... 15



Camilla Bernt, Professor University of Bergen, Faculty of Law PPJ Conference

Dubrovnik 2023

«Output»: the use of the expert evidence
In tribunals and courts

 The choice in a judgment to emphasize or disregard
assessments in expert reports lack sufficient degree
of justification (Sandberg 2003)

« Vast variation in the use and evidenciary weight of
expert evidence, from agreing with the assessments
without further justifications, to more independant
and sometimes critical deliberations based on theory
or other evidence

« Lavlie, Evidence in Norwegian child protection
interventions — Analysing cases of familial
violence. Child & family social work, p. 1-12
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«Output»: the use of the expert evidence
In tribunals and courts

The significance of the Child Experts’ Commision for
courts and tribunals (Oxford Research 2015, Augusti,
Bernt and Melinder 2017):

CEC is consistent in its work

Courts and tribunals find CEC feedback helpful to weed
out bad reports

Assessments are not given independent weight when
critized by CEC

However: Good reports do not guarantee that
assessments are sound

Camilla Bernt, Professor University of Bergen, Faculty of Law PPJ Conference
Dubrovnik 2023
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Some brief notes on the criticism in judgments against
Norway from the European Court of Human Rights

Experts should have been appointed when substantial time had passed since last assessment with documented or
argued changes in parents’ or children’s circumstances

- S.L. vs. Norway 2019, A.S. vs. Norway 2019, F.Z. vs. Norway 2021, E.K vs. Norway 2021

Expert assessments may be needed to assess certain types of issues:
- Example: Lack of intuitive parenting skills

- A.S vs. Norway 2019
- Example: Reactions after contact — what are the reasons?

- A.S vs. Norway 2019

Courts and CWT cannot rely on general statements of what is generally in the best interest of a child, but must
provide specific reasons for each individual child =» expert assessment may be needed

- Examples: The child is particularly vulnerable, adoption or limited contact is better for stability

- S.L.vs. Norway 2019, K.O and V.M. vs. Norway 2019, M.F. vs. Norway 2021, E.H. vs. Norway 2021, E.K. vs. Norway
2021

Camilla Bernt, Professor University of Bergen, Faculty of Law PPJ Conference 18
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4,
RESEARCH PROJECT:
THE USE OF EXPERT REPORTS

AS EVIDENCE IN CHILD
PROTECTION DECISION-

MAKING

A brief overview

Camilla Bernt, Professor University of Bergen, Faculty of Law PPJ Conference
Dubrovnik 2023



The Legal Procedings

and Rules

-

Theme in the Act
Mandate
Precision
Encourage child 's
best interest
Comparative study
of European
countries’ regulation
of and approach to
expert evaluations

/

Theoretical
approach

e Child Interview
 Documentation
and justification
Use of evidence-
based forensic
methods

Notes of child s
expressed views
Discussion and
statements
regarding the best
interest of the child
Developing and
testing of an App for
child- interviewing

Camilla Bernt, Professor University of Bergen, Faculty of Law PPJ Conference
Dubrovnik 2023

* In the
decision/judgment:

« Criteria associated
with child s expressed
view

 Discussions and
statements on child’s
expressed views

« Criteria, discussion
and statements on the
best interest of the
child

 Discussion and
statements on
parents ‘right to
familiy life

» References to and the
weight of expert
evaluation

« Comparison to
Sweden

20



« What are experts asked to
assess?

« Comparative study of Norway
with Sweden, Germany and

Britain.
« What should experts be asked to Resea_rCh
assess? queStlonS

* The boundary between matters

for psychological assessment
and matters of law etc.

« A comparison with Sweden,
Germany and England.

« What effect does using standard
mandates have?

Camilla Bernt, Professor University of Bergen, Faculty of Law PPJ Conference
Dubrovnik 2023



The decisions: How do the courts and CWA boards

use the expert reports as evidence?

« How are the mandate, expert asessment and report described in the
decisions?

« What is given weight and how much?
« What is the significance of the psychological assessments for the

courts’ and CWTs’ phrasing of the best interest of the child
assessment?

« What influences the weighing of the reports? Resea rCh

« What weight does the court place on the mandate, the theoretical

basis it has built on, as well as the choice of interview methods etc.? q ueStions

« How independantly do courts and CWTs assess investigations,
findings and evaluations in the reports?

« The amount and weighing of other evidence

* The relationship between witnhesses interviewed for the purpose of
the expert assessment and other testimony

« What are the similarities and differences between Norwegian and
Swedish judgments and decisions regarding the use of expert reports
as evidence?

Camilla Bernt, Professor University of Bergen, Faculty of Law PPJ Conference
Dubrovnik 2023
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~ Methods: How to we plan to

iInvestigate this?

- Comparative legal studies with Germany, England and Sweden.

- Qualitive study where 100 reports based on tradidional individual mandates are
compared with 100 based on five different standard mandates of our devising.

- The courts and CWTs:
- Quantative study of 100 decicions from Norway and 100 from Sweden.

- Qualitative study of 25 til 35 decicions from each country.

Camilla Bernt, Professor University of Bergen, Faculty of Law PPJ Conference
Dubrovnik 2023
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The project webpage

- The use of Expert Reports as evidence in Child Protection Decision-Making - Psykologisk

institutt (PSI) (uio.no)

Camilla Bernt, Professor University of Bergen, Faculty of Law PPJ Conference
Dubrovnik 2023
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https://www.sv.uio.no/psi/forskning/prosjekter/the-use-of-expert-reports-as-evidence-in-child-pro/index.html

THANK YOU
FOR YOUR
ATTENTION!

Camilla Bernt, Professor University of Bergen, Faculty of Law PPJ Conference
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1. Overview of Court Staff in Belgian
Judicial System

» Belgian Judicial System is a classical Civil Law
System inspired by the French Judicial System

» Division between Judges and Public Prosecutors:
each type of magistrates have their own support
(secretaries for the Prosecutor’s offices >< registrars

for the courts and tribunals and their staff)




1. Overview of Court Staff in Belgian
Judicial System (2)

Belgian Judiciary

7751; 46%
9011; 54%

m Magistrates Court Staff

Figures 2021




1. Overview of Court Staff in Belgian
Judicial System (3)
Court staff - total: 9.011

301; 3,3%
112; 1,2% 9: 0.1%
I’ b 0
231; 2,6% / Legal secretaries
S 1.908; 21,2%
m Legal experts from public prosecutors' offices
m Attaches from the documentation service and Service of the
concordance of texts from the Court of Cassation correspond
m Members of the Registry
789; 8,8%

Members of the secretariat from public prosecutors' offices

5.661; 62,8%

Staff members of the Registry and from public prosecutors'
offices

m Court staff with a grade A who hold the title of attaché, adviser or
adviser-general

Figures 2021




1. Overview of Court Staff in Belgian
Judicial System (4)

Till 2008 : Court staff had a specific status within
judiciary

Since 2008 : Removal of differences between the
position of Court Staff and other federal civil
servants




1. Overview of Court Staff in Belgian
Judicial System (5)

Effect of this change :

> Before the reform: working within judiciary and one
year of courses with a specific exam before you
could become registrar or secretary

» After the reform: Generic mailbox-test to enable other
public servants of other federal services to become
registrar or secretary without any legal or judicial
knowledge




1. Overview of Court Staff in Belgian
Judicial System (6)
Conclusion:

» New Court staff entering in the judiciary is less
prepared for the job since the reform

> Braindrain







2. Training Belgian Court Staff

2007 : creation of the Belgian Judicial Training
Institute (IGO-IFJ: Instuut voor Gerechtelijke
Opleiding — Institut de Formation Judiciaire)

* Created by Law of the 31th of January 2007

 Responsible for the national and international
training (initial and permanent training) of

Magistrates and Court Staff
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Evolution of the number of courses organized

2. Training Belgian Court Staff (2)

by 1GO-IFJ

162

166

Evolution of the number of participants

25.000
20683
20.000

192
41( 15.000

T

2016

2017

2018

2019

10.000

5.000

2020 2021 2016 2017 2018 2019 2020 2021

Source: IGO-IFJ annual report 2021




2. Training Belgian Court Staff (3)

The BJTI is a parastatale sui generis, with moral
personality but independent of

* Minister of Justice

» High Council for the Judiciary

» College of the Public Prosecutors and the
College of the Courts and Tribunals
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2. Training Belgian Court Staff (4)
CHALLENGES:

» Reform of the Belgian Justice System
More autonomy, mobility and specialisation

> Braindrain

» Digitalisation




2. Training Belgian Court Staff (5)

Trainings in three different axes

» Technical-Judicial trainings
- Managerial and organisational trainings
« Socio-communicative trainings




2. Training Belgian Court Staff (6)

Focus on new training methods

Classical training (in group)
Coaching
Situational analysis

Simulations

X X X X X

Intervision

Workplace learning

X X X X X X X

Exchange courses
Elearning

Livestreaming

X X X X X X X X X X

Mobile PC class

Webinars

X X X X X X X X X X X X

Hybrid courses




2. Training Belgian Court Staff (7)

» Face-to-face trainings

* residential

* non-residential

» Webinars

» Hybrid trainings (mixed)

» Decentralised trainings




2. Training Belgian Court Staff (8)

» E-learning

Examples of e-learnings

* Introduction to the Belgian Judicial System

* Introduction to Civil Law

« Council of Europe (HELP) on different topics




2. Training Belgian Court Staff (9)

Flagship Training : Initial Training program for
Members of the Registry and Members of the
secretariat from public prosecutors’ offices

» Format
* 9 Face to face modules during six months
* Twice a year




2. Training Belgian Court Staff (10)

1) The role and ethics for Members of the Registry and the
secretariat from public prosecutors' offices (1 day)

2) Public Law (2 days)

3) Civil Law (3 days)

4) Civil procedural Law (4 days)

5) Criminal Law (2 days)

6) Criminal Procedural Law (7 days)

7) Social Law and Social Security Law (2 days)

8) Accountancy of the Registry and secretariat from public
prosecutors' offices (1 day)

9) Methodology of Law (1 day)

Voettekst 14-06-2023







3. European Study on the Training
Needs of Court Staff

» Study on on the Training Needs of Court staff

(EJTN / EIPA) (2021)

https://commission.europa.eu/system/files/2021-06/2021-06-
14 just2018jaccprcrim0131 study report final.pdf

Annexes

https://commission.europa.eu/system/files/2021-06/2021-06-
14 just?2018jaccprcrim0131 study annexes final.pdf



https://commission.europa.eu/system/files/2021-06/2021-06-14_just2018jaccprcrim0131_study_report_final.pdf
https://commission.europa.eu/system/files/2021-06/2021-06-14_just2018jaccprcrim0131_study_report_final.pdf
https://commission.europa.eu/system/files/2021-06/2021-06-14_just2018jaccprcrim0131_study_annexes_final.pdf
https://commission.europa.eu/system/files/2021-06/2021-06-14_just2018jaccprcrim0131_study_annexes_final.pdf

3. European Study on the Training
Needs of Court Staff (2)

» Data collection by a team of national
coordinators appointed by court staff
training providers from each of the 27 EU
Members States.

» Three questionnaires




3. European Study on the Training
Needs of Court Staff (3)

 Questionnaire 1 focused on updating the inventory
from the Lot 3 Study on the State of Play of Court Staff
Training in EU Law and Promotion of Cooperation
Between Court Staff Training Providers at EU Level of
2014, e.qg. on the different categories of court staff, their
functions and the extent to which they apply EU law.

e Questionnaire 2 focused on the state of the training
activities on EU law for court staff.

e Questionnaire 3 focused on the training capacities
and future European networking needs and capacities.




3. European Study on the Training
Needs of Court Staff (4)

Classification used:
* Type 1: Staff member performs tasks that require the
application of EU law.

- Type 2: Staff member performs tasks that might
require the application of EU law.

* Type 3: Staff member does not perform tasks that
require the application of EU Law.




3. European Study on the Training
Needs of Court Staff (5)

Distribution of Court Staff

 180.471 Court Staff (i.e. 64% of 280.292) need
or might need training in EU Law to carry out the
tasks associated with their job




3. European Study on the Training
Needs of Court Staff (6)

Functions Court Staff type 1 and 2:

GROUP F1 GROUP F2 GROUP F3 GROUP F4

Court staff whose functions Court staff whose tasks Court staff whose tasks
primarily related to the include providing assistance include include procedural

administration and to judges and prosecutors in some judicial functions. functions of a cross border
management of the courts. case preparation and nature.

research.

Court staff with functions

General management

HR

E-justice

Organisation of legal registries

Providing information about access to
justice and legal aid

ICT system and maintenance

Budget and bookkeeping

Court programming

Secretariat

Collecting documents and statistical
data

Organising files and correspondence
tasks related to management of courts

Cross border judicial cooperation in
civil, commercial, criminal and family
cases

Involvement in research and analyses

Preparing memos on legal questions

Preparing official version of decisions

Enforcement of court decisions

Service of judicial and extra-judicial
documents

Taking of evidence

Judicial decisions in specific cases (e.g.
under a value) and/or fields of law

Cross border judicial cooperation in
civil, commercial, criminal and family
cases (e.g. completing requests to
courts in other countries or receiving
such requests from other countries)

Procedures with cross-border impacts,
court staff has to fill in forms or
prepare the forms that will be signed by
the judge

Observance of procedural rights in
criminal cases (e.g. Human rights,
Access to justice)

Procedures with cross-border impacts,
court staff has to fill in forms under his
responsibility or prepare the forms that
will be signed by the judge

Rights of the child Administrative law
and procedures

Competition law and procedures

Environmental law and procedures




3. European Study on the Training
Needs of Court Staff (7)

Some recommendations of the Study

» The use and update of the ‘Type’ and ‘Function’ classification is
encouraged as a way of identifying the court staff who needs or
might need training in EU law and to help identify the nature of
the training.

» There is a need for a pan-European training programme to support
the training of court staff (Types 1 and 2) and to facilitate further
networking opportunities.

» Training for court staff trainers is an important aspect and the
development of transnational mentorship schemes or cross-border

apprenticeships schemes could be explored.







4. Training of Court Staff in a European

Perspective: role of EJTN and national
providers

EJTN = European Judicial Training Network

*  Founded in 2000 only for Judges and
prosecutors

» Url: https://ejtn.eu/



https://ejtn.eu/

4. Training of Court Staff in a European

Perspective: role of EJTN and national
providers (2)

Change of Statutory Rules

Networking on court staff training and delivering
training to court staff is now a new strategic
objective of the Network.




4. Training of Court Staff in a European
Perspective: role of EJTN and national
providers (3)

Definition of Court Staff for EJTN activities

Persons working in courts and prosecution authorities
where they form part of the « corps judiciaire », who are
not judges or prosecutors, and who have legal training
and who either:

(a) Help prepare judgements or prosecuteral decisions

(b) Make judicial or prosecuteral decisions at least at a
preliminary phase, or

(c) Play a significant réle in cross border cooperation




4. Training of Court Staff in a European

Perspective: role of EJTN and national
providers (4)

Results:

- Opening of a part of the EJTN-offer (exchanges
and Programs): target = 15% of participants
must be Court Staff

- Presence of Associate members (pure Court
Staff Training Institutions) in GA EJTN and the
Working Groups (f.e. IT, MLT, FR, RO, PT)
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Conflict of Laws in Court Practice

lura novit curia...
— The court has to know the law (da mihi facta, dabo tibi ius)!

— In cross-border cases, conflict of laws rules control the allocation of cases to
a particular legal system (principle of closest connection)

— Traditionally, they depart from the concept that all legal systems are equal
— Conflict of laws rules stem from EU law or domestic law and must be applied
ex officio; they are not at the parties’ disposition (however, as the case may

be, a choice of law may be possible)

— The conflict of laws rules may lead to the application of foreign law

2 1 June 2023 Experts on Foreign Law in German Civil Proceedings Universitat Konstanz



Conflict of Laws in Court Practice

lura novit curia: case study

A living in Hamburg sues B from Konstanz for
fulfillment of a sales contract relating to a piece
of land on the Comoros (Dschuzur al-Qamar).

He claims that they agreed orally on the occasion
of a joint vacation stay in the capital Moroni on the
sale of the property including a holiday mansion
located there and owned by A. B, who meanwhile
regrets the unfavorable deal, does not dispute
this, but claims that the agreement is invalid.

The Regional Court in Konstanz, Germany, would
like to decide the case according to German law.

3 1 June 2023 Experts on Foreign Law in German Civil Proceedings Universitat Konstanz



A Leap into the Dark...

Basic assumptions of classical PIL

4 1 June 2023 Experts on Foreign Law in German Civil Proceedings Universitat Konstanz



Foreign Law in Civil Proceedings

...but not when it comes to foreign law
— German law regards foreign law as law (and not as facts)

— However, the principle iura novit curia does not apply in
the strict sense:

Sec. 293 ZPO: Foreign law; customary law; statutes

The laws applicable in another state, customary laws,

and statutes must be proven only insofar as the court is

not aware of them. In making inquiries as regards these

rules of law, the court is not restricted to the proof produced
by the parties in the form of supporting documents; it has the
authority to use other sources of reference as well, and to
issue the required orders for such use.

5 1 June 2023 Experts on Foreign Law in German Civil Proceedings Universitat Konstanz



Foreign Law in Civil Proceedings

Conflict of laws and daily court practice

— Clearly, the ascertainment and application of foreign law pose practical
problems

— Commentators see a tendency towards a homeward bias (openly or implicitly)

— This could deal a blow to the principle of effectiveness (effet utile) of EU
private international law

— Against this backdrop, the EU Commission and
the Hague Conference wanted to create what was
called a "Global Instrument” on the facilitation of
access to foreign law (2012)

6 1 June 2023 Experts on Foreign Law in German Civil Proceedings Universitat Konstanz



Foreign Law in Civil Proceedings

Conflict of laws and daily court practice

— Socio-legal study on the application of foreign
law in German civil proceedings (2018)

— Empirical approach with recommendations

— Further guidance will be provided by the
“Hamburg Guidelines” to be adopted in 2023
under the auspices of the Max Planck Institute
Hamburg

7 1 June 2023 Experts on Foreign Law in German Civil Proceedings Universitat Konstanz



Foreign Law in Civil Proceedings

Some empirical facts (from the 2018 study):

— Most judges are unfamiliar with the plethora of
conflict-of-laws rules from their law studies

— A basic command of the subject matter is usually
acquired after some time, but the ramifications
(preliminary questions, renvoi, public policy) are
often unheard of

— Generally, modern conflict-of-laws rules are often designed to avoid the
application of foreign law in the first place (e.g. Rome Ill Regulation)

— In case foreign law would apply, judges usually do not take a shortcut to
forum law (e.g. by implicit choice of law)

— It is equally rare that judges urge the parties to settle with a view to the high
costs and the complexity caused by the application of foreign law
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The Ascertainment of Foreign Law

Some empirical facts (from the 2018 study):

— Courts are well aware of their responsibility for the ascertainment of foreign
law

— Parties may be asked to contribute, but there is no formal burden

— Sometimes courts are familiar with foreign law Erasmus -|-

— It is quite common for a court to do research
on the internet

— Some judges have private networks

Clearly, judges prefer informal ways to ascertain foreign law

9 1 June 2023 Experts on Foreign Law in German Civil Proceedings Universitat Konstanz



The Ascertainment of Foreign Law

Limiting factor: time

"Then it takes longer, yes. Of course, | assume that every judge has to keep his
docket up to date to some extent and then sees to it that he comes to a result at
some point. But if it's necessary, it's done.”

"You're always a bit under time pressure. And in

the end, when you realize: Foreign law — oh God,
that's more work again. But | have never cut short
anything for time reasons. No, no, the work that you
have to putin is putin.”

10 1 June 2023 Experts on Foreign Law in German Civil Proceedings Universitat Konstanz



The Ascertainment of Foreign Law

How to ascertain foreign law

“In the best of cases, | may have a lawyer who speaks the relevant foreign
language so that he can give me some input, but no one ever actually really
pleads on foreign law.”

"[...] that | then came across [foreign] sources together
with the colleague [...], but they were written [in foreign
language] again, and then we simply ran that through
the Google language tool.*

"And then you have to see, but of course the aim is always to apply German law
when the opportunity arises.”

1 1 June 2023 Experts on Foreign Law in German Civil Proceedings Universitat Konstanz



The Application of Foreign Law

Foreign Court Approach: When in Rome, ...

"You always start from your German understanding of the law and the gaps that
you then have, you fill with your own understanding of the law."”

"If we then said 'In our case it would go like this and like that, do you also think
that's reasonable?’ And if everyone agrees, and you usually get that discussed
with the parties like that, then according to our own [law]."

"Yes, then you inadvertently stumble into German law and it is accepted by
everyone."”
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The Application of Foreign Law

Foreign law: rough justice...

"As | said, when you only have 150 to 160 minutes, you also think about the
extent to which you examine this foreign law in depth.”

“To be honest, | don’t have time to make myself familiar with the different
methods of interpretation there may be with respect to section x of a foreign law.
| follow the wording and then apply that rule rather literally.*

"So either I said: | know the law from an earlier expert opinion, now I'm already
going out on a limb, or | say, I'll assume that the regulation, what do | know,
some right of way rules or something, is similar there, like here, and if everyone
then nods in a friendly manner, then the gap is closed.”
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The Ascertainment of Foreign Law

Some empirical facts (from the 2018 study):

— Formal ways to establish foreign law are less used
— The European Convention on Information on Foreign Law of 7 June 1968 was

largely unheard of; but for those who knew it the procedure was considered
to be too cumbersome

— In many cases an expert on foreign law will be appointed
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The Expert on Foreign Law

Court’s expert or parties‘ expert?

The German ZPO departs from the assumption that experts are appointed by
the court

Experts must give a neutral and objective opinion, they owe a duty to the
court, not to the parties

Nevertheless, party-appointed experts are quite common; their statements
must be taken into account under the right to be heard

In top-notch cases this may lead to a ,,battle of the experts*
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The Expert on Foreign Law

Court's expert or parties‘ expert — comparative perspectives

England: traditionally, it was for the parties to adduce expert evidence. As this
was a very costly business, the CPR introduced the single joint expert

The ERCP see party-appointed experts and court-appointed experts on equal

footing (Rules 119 and 120 ERCP)

— It may happen that the court sees no reason to appoint an expert on its own
initiative as the matters at issue have been clarified by one or several party-
appointed experts.

— However, if that is not the case, the court may, even without application of the
parties, appoint one or several experts.

The court-appointed expert‘s statement is by no means superior to that of the
party-appointed experts: It is a matter of free evaluation of evidence

16
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The Expert on Foreign Law

Whom to appoint and why

— German expert on foreign law?

— E.g. university professor; director of Max Planck Institute; senior attorney

— Advantages: familiarity with German procedural system, native German
speakers, best suited to ,translate” the foreign legal concepts to the domestic
court

— Disadvantages: limited access to relevant sources; somtimes only superficial
knowledge of foreign legal order (such as the law of the Comores)

— How does a court find an expert on ,exotic“ legal orders (such as the Comores)?

— Expert from the jurisdiction concerned?
— E.g. foreign university professor; comparative law institute
— Advantages: great familiarity with foreign legal system; native speaker
— Disadvantages: court files must be sent abroad; potential problems with
enforcement of duties of expert (sovereignty); ,translation“ issues (lack of
familiarity with expectations of requesting court)
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The Expert on Foreign Law

The task of the expert

Under German law, the expert on foreign law must be formally appointed by
order of the court (Beweisbeschluss)

In this order, the court must instruct the expert
In practice, this may boil down to ,,please help me solve the case“

In more complex cases the list of questions put to the expert may run to
several pages

Under sec. 293 ZPO, the expert may only be asked to provide guidance on
matters of foreign law (not on questions relating to the conflict of laws or to
EU law or international law such as the CISG)

18
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The Expert on Foreign Law

The expert‘s position

Some experts make their living out of court requests

Mostly, however, the expert has a primary source of income (e.g. as university
professor)

Under the ZPO, a request to act as an expert can only be refused for
compelling reasons (e.g. when the request is outside the area of expertise)

In practice, any justification for refusing to act as an expert is accepted by the
courts (e.g. lack of time)

It is mostly a matter of negotiation between court and expert how much time
the expert gets to render the statement (the standard term seems to be three
months)

19
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The Expert on Foreign Law

Costs

The court may ask the parties for an advance on costs before appointing an
expert

Eventually, costs for a court-appointed expert are borne by the losing party

There is specialist legislation on remuneration of experts (JVEG), which is
based on hourly fees, the maximum being 155 Euro

Costs incurred for private expert statements do not necessarily follow the
event, they may be part of a tortious liability of the losing opponent

20
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The Expert on Foreign Law

The expert opinion

The statement is rendered in writing, but the court may,
by its own motion or on application of the parties, ask
the expert to appear in court to explain the written statement further

The problem of accuracy: The expert is meant to describe the state of the art
in foreign law as precisely as possible, taking into account the law as it really
stands, including relevant case law

This task may prove to be difficult and time-consuming — the expert is under a
duty to report to the court if the sum envisaged by the court will not be
enough to cover the remuneration due

There is no strict proportionality cap (e.g. a limit on the expert‘s remuneration
in a certain relation to the amount in disute): accuracy prevails

21
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The Application of Foreign Law

Free evaluation of evidence

The court is not bound by the expert opinion, but will freely evaluate the
evidence provided

Not infrequently, in the course of the proceedings, further questions arise
which make a supplementary expert opinion necessary

This, again, is a matter of judicial discretion (balance of rectitude of decision,
time and cost)

In the court practice, the expert opinion will mostly be followed by the court

22
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Impossibility to Establish Foreign Law

Suppose in the case mentioned at the beginning, the Konstanz Tribunal has
appointed Professor S of the local university as an expert on the law of the
Comoros. Professor S, well occupied with other tasks, tries his very best to
get some information on the pertinent provisions on the sale of land.
However, it was impossible to establish whether or not a contract on the sale
of land, concluded orally, was valid or not. Can the court reject the case?

23
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Impossibility to Establish Foreign Law

Suppose in the case mentioned at the beginning, the Konstanz Tribunal has
appointed Professor S of the local university as an expert on the law of the
Comoros. Professor S, well occupied with other tasks, tries his very best to
get some information on the pertinent provisions on the sale of land.
However, it was impossible to establish whether or not a contract on the sale
of land, concluded orally, was valid or not. Can the court reject the case?

Of course not!

The parties have a right to a
decision of the court

The court must find the next best
solution (e.g. application of a
pertinent provision from a legal
system belonging to the same
legal family — here: French law)

Last resort: application of lex fori

24
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The Application of Foreign Law: Appeal

Foreign law before the Federal Supreme Court (BGH)

« Admissibility of second appeal (Revision)

— If the case is of fundamental legal importance or if a decision by the Federal
Supreme Court is apt to create greater “unity of law”

— Explicit permission needed

* Merits
— Appeal can only be based on a violation of procedural or substantive law

— In principle, parties are not allowed to present new facts

« According the BGH, a violation of foreign
law may not be pleaded on appeal
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Access to Foreign Law: Reform

Reforming conflict of laws rules

— Private International Law at the disposition of the parties?

— Synchronisation of forum and ius (i.e. application of lex fori)

— More flexibility in Private International Law (e.g. through escape clauses)

— Lex fori as a residual legal order in case of impossibility to ascertain
forein law
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Access to Foreign Law: Reform

Enhancing access to foreign law

More comparative law and conflict of laws in legal education
Databases on foreign law
Databases on experts on foreign law

Specialist institutes (like Swiss Institute of
comparative law, Lausanne)

Preliminary proceedings before foreign court,

see e.g. New South Wales UCPR 2005 Rule 6.44(1):

,,The Supreme Court may, on the application of one or more of the
parties and with the consent of all of the parties, order that proceedings
be commenced in a foreign court in order to answer a question as to the
principles of foreign law or as to their application.”
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Judicial Power Being Shared
By What Ways, to What Extent, and in What Effect
——A View of the Role of Judicial Assistants In China

Fu Yulin

1 . Judicial Assistants after “Categorized management “after 2018 in China
2. Questions and reflection of the reform From Assistant Judge to Judge Assistant

3.Base/Logic of “Categorized management”? --Personnel categorized match matters
categorized?

4. By case categories or/and by matter/power categories?
5. How judicial power is justified/What factors make judicial power legitimate?



Thanks and ‘conclusive’  Questions



1. A Landscape of Chinese court staff after 2018

Judicial
3
Judicial
< assistants
Administrative Powerful




1. Categorized management after 2018

* Article 40 The judicial personnel of a court include the president, vice-
presidents, members of the judicial committee and judges.

 Article 45 The judges, judicial assistants and administrative personnel
of a court shall be subject to categorized management.

 Article 46 A quota system shall be adopted for judges. The quota of
judges shall be determined according to the factors such as the
number of cases, economic and social development, population size,
and trial level of the court.



1.1 Judicial personnel

 Article 47 The judges shall be selected from the persons who have acquired
the legal profession qualification and meet other conditions as provided by
law. Persons to be appointed as judges for the first time shall be subject to
the examination of professional competence by the judge selection
committee.

* The president of a court shall have professional knowledge of law and
experience in legal profession. Vice-presidents and members of the judicial
committee shall be selected from judges, prosecutors or other persons
who are qualified for the post of judge or procurator.

* The duties, management and quality guarantee of judges shall be subject
to the provisions of the Judges Law of the People's Republic of China.



1.7 Judicial assistants

 Article 48 Judge assistants of a court shall, under the direction of judges, be
responsible for reviewing case files, drafting legal documents and other
assistant affairs. Judge assistants who are qualified for the post of judge
may be selected and appointed as judges according to the procedures for
appointment and removal of judges.

 Article 49 The clerks of a court shall be responsible for keeping records of
the court proceedings and other assistant affairs.

 Article 50 Judicial policemen (omitted here).

 Article 51 A court may, when its judicial work so requires, set up the post of
judicial technician, which shall be responsible for the technical matters
relating to the judicial work.



1.3. From Assistant Judge
to Judge Assistant
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1.4 Judge Assistant’ s role in Practice
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2.Base/Logic of “Categorized management”?

--Personnel categoried match matters categorized

Two ways to share judicial burdens by judiciary with ‘limited jurisdiction’
Wayl: To share partial cases (By case categories)
full power over partial cases

Q: jurisdiction limited by

-criterion/standard of categories of the case

-procedure rules for diversity of the case

-ways of authority and operation

pattern 1: to excise power independently under authority by law?

pattern 2: to excise power under Judge’ s supervision?

pattern 3: conbine: to allocate power independently by law and excise power under judge’ s supervision?

Way2: To share partial matter/affairs (By matter/affair/ categories)
partial power over partial matter in a case under a judge’ s power
Q: core powers that cannot be shared or alternated;
procedure to check the exercising of the shared power
accountbility and effect



Wayl: By case categories

-Criterion 1: Value —Only for money or with multiple value? Only private interests
or related to the third or public interests?

-Al: small claims (Cf. peace justice in the UK)
-Criterion 2: contest/dispute

-A2: non-contest procedure (Cf. Clerk in Japan)
-Criterion 3: Only for money and minor contest/dispute

-A3 : Payment Order (Cf. Dunning Procedure in Germany)

-Criterion 4: short-cut / preliminary claim for dispute (share holder’ s right to
check the account documents)

-A4 : Injunction Order ( prompt but final)

Q(Vs). Provisional but discretional injunction ????
-Criterion 5: non-contest resolution to contest dispute

-A5: Mediation (Cf. Judicial mediation in China)



Way?2: By matter/power categories

-Criterion 1: Nature of the objective to be deal with — “Merits” or “formal
matter” ? Substantive matter or procedural matter?

-Criterion 2: Nature of the power to be excise- power of manage or power of
decision?

- grlterlon 3: Combine: fact-finding, law application and reading, claim grant or
IsSmiss?

- Criterion 4: Conclusion or reasoning? (draft judgment?)????7??

Al: anticipatable and public authorition (by legislation and legal procedure)
A2: transparency of the specific matters and shared power)

A3: procedure for checking/examing and challenging by the related litigants
A4: effect of and accountability for the alternative ‘decisions’ or behaviors
Ab: relief for the alternative decisions or behaviors not meeting A3 and/or A4



3. How judicial power is justified/
What tfactors make judicial power legitimate?

1.Allocation
-Competence
-Authority legally and public
-Independence?
-Responsible (Evaluable?)
2.Exercise
-Transparency
-Neutral
-Legal Procedure
-Matching?
-Relief
Suitable to other judicial assistants



* Article 55 People's courts shall apply a training system, and judges,
judge assistants and administrative personnel shall receive theoretical
and professional training.

* Article 56 The staff size of people's courts shall be subject to
specialized management.

* Article 57 The funds of people's courts shall be included in the
financial budgets according to the principle of division of powers, so
as to ensure the supply of funds for the judicial work.
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