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Annexes
Law on Arbitration

The Rules of Arbitration of the Permaneant Arbitration Court at the Croatian
Chamber of Economy (Zagreb Rules)

| Introduction

A A short survey of the development of arbitration law
since 1990

1 Survey of legislation

The Republic of Croatia declared its independence in 1991, with effect
from 8 October 1991. At the same date, a number of former Yugoslav fed-
eral laws were adopted as national legislation, with or without changes.1
Among these laws also the Code of Civil Procedure (CCP) of 1977 (Zakon
o parmicnom postupku) was adopted, which governed, inter alia, pro-
cedural rules on internal and international arbitration, and the Conflict of
Laws Act of 1982 (Zakon o rjedavanju sukoba zakona s propisima drugih
zemalia t odredenim odnosima) that provided national rules on recog-
nition and enforcement of foreign arbitral awards.

Both laws remained unchanged in force until 2001, when they were
repealed by the new Law on Arbitration that fully reformed the arbitration
law in Croatia.?

2 Reasons for the reforms which have been carried out

The legislation that governed arbitration in Croatia until 2001 was
generally rooted in the old Austrian arbitration rules from the Code of Civil
Procedure of 1895 (Zivilprozessordnung}. It was adopted during the time
of the communist government in accordance with the policy of the farmer
socialist regime. In comparison to the other countries of the farmer Eastern
Bloc, this legislation was more open and liberal, providing eg also for the
possibility of domestic arbitration and (after 1980} arbitration in non-com-
mercial matters, as well as arbitration with the participation of natural per-
sons as parties. However, this regime was still far from being arbitration-
friendly. Internaticnal arbitration in ex-Yugoslavia was limited to only one
arbitration institution, and domestic arbitration was allowed only at a
limited number of arbitration institutions (arkitration courts at the chambers
of commerce of ex-Yugeslav Republics and Provinces; arbitration institu-
tions provided by special legislation). Many provisions of the CCP were
outdated. or unnecessarily restrictive. Moreover, arbitration legislation was

1 See Narodne novine (Official Gazette of the Republic of Croatia, hereafter:

Off Gaz) 53/1891.
2 See the Law on Arbitration (Zakon o arbitra?i, hereafter: LA), OFff Gaz

8872001 of 11 Ccteber 2001, The Law on Arbitration came inte force on
19 October 2001.
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spread over two different acts that did not have arbitration as the main
subject. Therefore, it was not transparent to parties that were not familiar
with the specific features of naticnal law. These were the reasons for
undertaking a far-reaching refarm of the national arbitration legislation that
finally led to the adoption of a single, separate act on arbitration, based
upen the UNCITRAL Model Law on International Commercial Arbitration of
1985.

3 Croatian Law on Arbitration 2001 and the UNCITRAL Model
Law

The drafters of the new arbitration legislation wanted to follow international
arbitration standards as defined in the UNCITRAL Model Law, adopting
them where necessary to the national circumstances and the procedural
tradition, without changing the main thrust of the Model Law approach.
Their ambition was, therefore, to produce an act that would be familiar and
easy-to-use to foreign and internaticnal arbitration experts, and yet
enough precise, consistent and understandable to domestic lawyers that
do not necessarily have a full knowledge of international arkitration instru-
ments. As a result of comprehensive discussicns of the various drafting
committees, which started with the first initiative to reform arbilration
legislation in 1996, the Law on Arhitration 2001 was finally adopted and
recegnised by the UNCITRAL as UNCITRAL-based arbitration legislation.

The deviations from the UNCITRAL Model Law are only minor, in fact,
most of the “deviations” arise from the intention to extend the scope of
application of the UNCITRAL Model Law, and thereby achieve the results
that could not ke a matter of consensus back in 1985, See the broadening
of the scope of the law to national disputes ancd non-commercial disputes
referred to infra under | B 2.

In some matters, the drafters of the law attempted to anticipate pos-
sible future revisions of the UNCITRAL Model Law, extending the current
UNCITRAL provisions by addition of new rules from some of the current
proposals voiced in the UNCITRAL Working Group for Arbitration.
Examples of such elaboration of some UNCITRAL Model Law ncrms may
be found with respect to the form of arbitral awards, or with respect tc the
provisional measures ordered by the arbitrators.

Most other deviations are only matters of style and language, and are
sometimes result of the ambition to provide more systematisation and
theoretical and practical coherence than the originai UNCITRAL text,
which was, at the time of its adoption, a matter of political compromise. In
an effort to do so, drafters of the new Croatian law were cften inspired by
the similar approach of the new German arbitration law (revised Book X of
the German ZPQ). There are also occasional attempts to provide some
original redefinitions of the basic ncticns (eg the definition of "domestic
arbitration” as the “arbitration that takes place in the [naticnal] territory”,
with its sub-species of ‘disputes with/without international element’, ie
international and national arbitration).
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4 Other foreic! models of importance

During the lena'! v process of elaboration of several drafts of the Croatian

Law on Arbitra:-. 1, laws of various jurisdictions were consulted and some-
times reflacte:! w1 the final text of the law. The principal sources of “cross-
checking” in * = process of adoption of the UNCITRAL models were the
recent arbitra: 1 laws of Germany, Switzerland and England. Their in-

fluence can b found eg in a deviating definiticn of the law applicable to
arbitration” o: -1 the provision on the service of written communications.

Finally, in » very few provisions, there was an attempt to establish a
bridge betwr~n the past and the new legisiation. For example, in the
heavily disc--sed issue of the parties' right to invoke new facts and
avidence in the setting aside procedure, a compromise solution was
found: althcugh this ground was by default deleted from current law, the
parties miny expressly agree on new facts and evidence as an additional
ground for setting aside (and thereby by their consent extend the
applicahility of the old rule).®

5 Pians forreform

At the moment, it seems that the arhitration law in Croatia forms a geod
basis for the development of arbitration. Although many novelties conly
remain to be tested in future years of this relatively new legislation, it
seems that the changes are generally accepted. Currently, there are no
significant plans for reform, and some current suggestions for possible
amendments made at the various meetings of arbitration experts only refer
to minor jur\SdlCTIOHal issues, ie possible improvements of the provisions
on court jurisdiction.”

B Legislation

1 Survey of arbitration-related legislation

As already stated, the most important {and practically the only relevant)
source o_f the arbitration law in Croatia today is the Law on Arbitration
2001, 1t is the product of the legislators’ wishes to concentrate all impor-

3 See Art 27 (2) LA that provides a supplementary rule on the applicability of
the "aw considered to be most closely connected”, as opposed o indirect
choice of law ruie from Ar 28 (2) UNCITRAL Model Law {“law determined by
the conflict of laws rutes which [the arbitral tribunal] considers applicable™).

4 See in particular Art 4 {2) LA, drafted under the influence of German law.

See Art 36 (5) LA,

3] This relates to an apparent inconsistency with respect to court jurisdiction in
commercial matters (as opposed to the jurisdiction in other matters). Namely,
in the same matters (eg on application of setting aside arbitral awards} in
commercial matters a court of first instance would have jurisdiction (Com-
mercial Court in Zagreb), whereas in civil matters such applications would be
dealt by a court of general jurisdiction that otherwise has cnly appellate juris-
diction (County Court in Zagreb). Yet, even if the criticisms would be leqiti-
mate‘ due to a very small number of non-commercial arbitrations, this small
inconsistency does not seem to be a burning problem.

o
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tant iegal provisions on arbitration in a single act, in order to promote a
user-friendly approach and boost the use of arbitration. The orientation
towards users, particularly those who reside outside of the country, was
also demonstrated by the fact that already in the drafting phase the Law
on Arbitration was translated into English and sent for comments. Also,
immediately after its enactment, an annotated English translatlon was pub-
lished in the most important Croatian arbitration perlod|ca| New, refined
versions of the English translation were published in leading international
arbitration journals® and on the web. ° As to the translations into other
Ianguages a German translation of the final draft of the LA is already
available, "

For the sake of completeness, it should also be stated that some mar-
ginal matters are still regulated by separate laws, outside of the LA. The
scope of application of these acts mostly concerns maiters that are not
typical for the “proper” arbitration practices, eg related to arbitration in
collective disputes and some other disputes of labour law. As such “atypi-
cal” arbitrations are currently practically insignificant, we limit this report to
the provisions of the LA,

2 Scope of application

In contrast with the UNCITRAL Model Law, the Croatian Law on Arbi-
tration 2001 applies not only to commercial matters {"commercial arbi-
tration™), but to all matters regarding rights of which the parties may freely
dispose of {including civil and other dispositive non-commercial matters).
Even more importantly, it does nct apply only to “internaticnal” arbitration,
but governs also arhitration of pure national disputes.

Consequently, the Croatian law was not faced with the UNCITRAL
problems with the need to extend the definition of “international” dlsputes
in order to cover as much as possible, and left the more precise and
customary objective distinction between national and international. The
definition has only one criterion — the nationality of the parties: inter-
national disputes (disputes with an internationai element) are defined as
“disputes in which at least one party is a natural persan with domicile or
habitual residence abroad, or a legal perscn established under foreign
law’, and naticnal disputes (disputes without an international element) are
defined as “disputes in which the parties are natural persons with domicile
or habitual residence in Croatia, or legal perscns established under the

7 Croatian Arbitraticn Yearbook, Vol 8 (2001) 145-170.

& See (CCA Handbook (annex to the Croatian national report), edition 2003,
ADR & the Law: Developments in ADR, A Report of the American Arbitration
Association, Fordham International Law Journal and the Fordham Urban Law
Journal, 18" edn (2001} 508-532.

9 3ee pages of the Permanent Arbitration Court at the Croatian Chamber of
Commerce, hito/iwww. hgk hrikomora/sud/ (direct link currently at.
http://ngk.biznet.hr/hgksfileovi/ 180. pdf).

10 See Sikiri¢, Schiedsgerichtsbarkeit in Kroatien (2001) 314-332.

11 Art1(3) UNCITRAL Model Law.
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law of the Republic of Croatia”."? As aimost all of the rules applicable to

international arbitration also apply to naticnal disputes,” the distinction
has considerably lost its importance, although in certain matters (eg per-
missibility of submitting the dispute to the jurisdiction of a foreign arbitral
tribunal) it remains to be relevant.

With respect to the distinction between arbitration proceedings that
result in domestic arbitration awards ("domestic arbitrations” as defined in
Art 2 (1) point 2 LA) and the foreign arbitraticns, a pure territorial criterion
is utifised; if the place of arkitration is in Croatia, arbitration is deemed to
be domestic and results in domestic arbitral awards; i this is not the case,
arbitration is deemed to be foreign and results in a foreign award. The
additional criterion of the applied procedural law that existed under
previous legislation was abolished in the LA (same as in the UNCITRAL
Model Law). On the other hand, since the determination of the place of
arbitration is crucial for the nationality of the award, a number of provisions
contain cross-references to this criterion: in addition to the definition of
domestic arbitration from Art 2 (1} point 2 LA, there is a provision on the
place of arbitration (Art 19 LA), place of the award (Art 30 (2) LA}, and
obligation to state the place in the award (Art 30 (4) LA).

Thus, all arbitration proceedings carried out in the territory of Croatia
have 1o result in an award issued in Croatia, and every such award has to
be regarded as a domestic arbitral award. Yet, since the place of arbi-
traticn is a legal and not a factual concept, arbitrators may meet or hold
hearings in any place in- or outside the country.M Technically, they may
even issue an award in the place of arbitration without even visiting such a
place; yet, such an award will be regarded as domestic. Other eventual
“foreign” characteristics of arbitration (nationality of arbitrators, applicable
procedural or substantive law, and language of arbitration) also do nat
affect the nationality of the award.

C Literature and case law

1 Literature

Arbitration is currently among the most popular subjects of scholarly
writing in the area of civil law. A number of books, dissertations, master
theses and articles have been written on the various issues of arbitration
taw. Here is a short selection of the most important editions.

12 See Art 2 (1} point 6 and Art 7 LA. Since it is possible that the same party can
both satisfy requiremants for “national” or “foreign’ persons (g an individual
with Croatian citizenship and habitual residence abroad), for such cases
Art 2 (1) point 6 provides the prevalence of international characteristics (ie a
case betwsen such a party and a “pure” Creatian party would be regarded as
international).

13 Eg the rules on the language, nationality of arbitrators, applicable law etc.
See infra.

14 See At 19 (4} LA (adopted from Art 20 (2) UNCITRAL Model Law).
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a Books

ArbitraZa i alternativno rjie$avanje sporova [Arbitration and alternative dis-
pute resolution] {2003);

Goldstajn/Triva, Medunarodna trgovaéka arbitraza [International Com-
mercial Arbitration] (1987) {in Croatianj;

Sikiri¢, Schiedsgerichtsbarkeit in Kroatien [Arbitration in Creatia] (2001) (in
Germany;

Triva/Belajec/Dika, Gradansko parni¢no procesno prave [Civil Procedural
Law] (1986); see chapter on arbitration (in Croatian};

Triva/Sikiric/Uzeiac (eds), Review of Arbitration in Central and Eastern
Europe: Arbitration in Hungary and Croatia, Vol 1 (2000), Supplement
to Croatian Arkitration Yearbook (in English};

Triva/Uzelac, Komentar Zakona o arbitrazi [Commentary of the Law on
Arbitration] (currently in print, in Croatian).

b Articles

It would be hard to quote all, or even a representative section, of articles
that have been written on various issues of arbitration in Croatia. We will
therefore restrict quotation to the most important souices where such
articles may be found. These are:

— Creatian Arbitration Yearbook: the leading journal devoted exclusively
to current issues of arbitration, with the main focus on arbitration in
Croatia and the region. The language of this publication is English (a
small number of papers was published in German, toc), with sum-
maries in Croatian language. The journal is published annually since
1984 (until now, 10 volumes are published with a total of over 1500
pages). Croatian Arbitration Yearbcok is published by the Croatian
ATbitration Association and the Croatian Chamber of Commerce.

- Review of Arbitration in Central and Eastern Europe: special edition — a
supplement of the Croatian Arbitration Yearbcok. Until now. one issue
has been published (in 2000), devoted to arbitration in Hungary and
Croatia.

— Prave u gospodarstvu [Law in Economy]: one of the major Croatian
legal journais devoted mainly to issues of commercial law. Published
bimonthly by the naticnal assocciation of commercial lawyers. Annually
at least one issue is congerned with international commercial ar-
bitration, featuring mainly reports from the Croatian Arbitration Days.
Papers are published in Croatian, with summaries in English.

¢ Events

The most important national arbitration event is the international arbitration
conference organised every December by the Croatian Arbitration
Association and the Croatian Chamber of Commerce in Zagreb. Initiated
in 1993, the Croatian Arbitration Days — International Zagreb Arbitralion
Conference deal with topics of arbitration and alternative dispute reso-
lution at the global, regional and local level. Many reports and papers pre-

137




Alan Uzelac/Ana Keglevic

sented at this conference subsequently form the basis of papers published
in the Croatian Arbitration Yearbook. The languages of the conference are
English and Croatian.

2 Case law

Some arbitral awards and court decisions on arbitration issues are pub-
lished in the Croatian periodicals. A selection of the most important court
decisions and arbitral awards is published in English in some issues of the
Croatian Arbitration Yearbook and in the Review of Arbitration i Central
and Eastern Europe. Arbitral awards are alsc Eub[ished in some books
that deal with issues of private international law.’

Court decisicns had an impertant impact on the develapment of arbi-
tration law and practice in Croatia. [n the beginning of 1990's, during the
war between Croatia and Serbia, some court decisions resolved the sen-
sitive issue of the validity of arbitral clauses referring to the jurisdiction of
the Foreign Trade Arbitration Court at the Yugoslav Chamber of Com-
merce in Belgrade.'® Other decisions confirmed a modern attitude re-
garding the issue of severability of arbitration clauses from the validity of
the main contract.”” Even before the 1990’s, courts in Croatia also resisted
temptation to enter into the merits of requests to set aside arbitral awards
regarded as foreign awards.' Throughout the 1990's, courts demon-
strated a relatively arbitration-friendly attitude and rejected a number of
unfounded applications to set aside arbitral awards based on the grounds
that would lead fo a de novo assessment of the claim.'® Recent setting
aside of several arbitral awards in high-profile privatisation cases decided
in arbitration raised important issues of the understanding of public
policy.”® Courts have recently alsc given their opinion on some open

15 See eg Sajko/Sikiric et af, lzvori hrvatskog i medunarodnog privatnog prava
(2001},

16 See Judgment of the High Commercial Court in Zagreb P#-957/82 of 29 April
1992, Croatian Arbitration Yearbook, Vol 2 {1995) 209-211 {determining that
the arbitration clauses providing jurisdiction of the former Fereign Trade
Arbitration court at the Chamber of Economy of ex-Yugoslavia do no have
legai effect after 8 October 1991). For a more comprehensive view of the
impact of the state succession in former Yugoslavia on arbitral practice see
Uzelac, Succession of Arbitral Institutions, Croatian Arbitration Yearbook,
Vol 3 {1998) 71-89.

17 See Judgment of the High Commercial Court P3-2202/93 of 21 September
1993 (Praxis iuridica mercatoria, Vol 1 {1994) 209; Review of Arbitration in
Central and Eastern Europe. Vol 1 (2000} 323); Judgment of the High Com-
mercial Court P2-3317/03 of 11 January 1904 (Praxis iuridica mercatoria,
Vol 1 {1984) 100; Review of Arhitration in Central and Eastern Europe, Vol 1
(2000} 325).

18 Courl order of the High Commercial Court P#-186/86 of 18 March 1986.

19 See on this development (with reference to court decisicns) in Uzefac, Setting
Aside Arbitral Awards in Theory and Practice, Croatian Arbitration Yearbook,
Vol 6 (1999) 55-74.

20 See decisions of the Commercial Court in Zagreb P-1284/2002 of 17 April
2002; P-1338/02-11 of 28 November 2002; P-1283/02 of 16 Qctober 2002
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issues of the procedure of recognition and enforcement of foreign
awards.”'

D Practical development of arbitration

On the territory of the Republic of Croatia arbitration has a considerable
tradition. In fact, in the year 2003, 150 years of the arbitration tradition
were celebrated. Naturally, throughout this period, the use of arbitration
had different shapes and intensity. Until World War I, arbitration was
predominantly used as a method of dispute resclution of smaller claims
between merchants and small businesses, in a demestic (fairly local)
setting. During the times of communisi government, arbitration practice
was fully discontinued for about a decade (replaced partly by “compulsory”
state arbitration courts of the Soviet model). After severance of the ties
between the socialist Yugoslavia and Stalin’s Soviet Union in mid-1950's,
the practice of “proper”, ie voluntary, arbitration was partly restored, first
only in relations with fereign investers. Since mid-1960's and the in-
troduction of the doctrines of “workers self-management” and “social prop-
erty”, internal ("non-international”) arbitration was allowed between rela-
tively autonomous domestic socialist enterprises. The scope of arbitrable
matters and the selection of arbitral institutions were rather limited, but the
practice of arbitration still experienced growth, supported by the growtn of
ecanomic activites and foreign trade exchange in 1970's and 1980’s.
Thus, a number of economically important cases found its epilogue in arbi-
tration, either at the only possible internal venue, the Foreign irade Ar-
bitration Court in Belgrade, or abroad {often hefore the ICC International
Arbitration Court or other reputed arbitration fora).

Since 1980, arbitration continued to develop; this time with less
normative limitations, but under difficulties of other kind, The instability and
war events in the first half of 1980's did not encourage the economy. Pre-
1990 arbitration clauses in contracts between Croatian companies could
under Yugoslav law only provide for the jurisdiction of the arbitral insti-
tution in Belgrade, and after separation of Croatia from the dissolving
Yugoslav federation and initiation of hostilities between Belgrade and
Zagreb, such clauses were declared invalid by Croatian courts due te
change of circumstances (clausula rebus sic stantibus}. An arbitral insti-
tution that existed before 1990 at the local chamber of commerce in
Zagreb until 1991 had jurisdiction only for national (internal, "domestic”)
arbitration. Sudden changes in the political and social environment re-
quired its fast transformaticn into a forum for international arbitration as
well. This process went at a surprisingly fast pace, and the Permanent
Arbitration Court at the Croatian Chamber of Commerce socn had roughiy
the same part cf naticnal and international cases. As arbitration law prior
to 2001 retained a restrictive atiitude towards the formation of arbitral insti-

(setting aside), contrary the decision of the Commercial Court in Zagreb
P-4587/02 of 13 May 2003 (claim to set aside rejected).

21 See decisions of the High Commercial Counl Pz-876/2000 of 3 May 2000,
P>-2523/2000. Both decisions were reporled at the Croatian Arbitration Days
on 4-5 December 2003
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tutions, arbitral practice in Croatia remained mostly concentrated at that
institution, although hearings did not only take place in Zagreb, but also at
other industrial cities.

The concentration of arbitral practice at one institution during the
1990's enables a relatively good insight into the developments in this
period. In average, the Permanent Arbitration Court at the Croatian Cham-
ber of Commerce (PAC-CCC) had in the period 1980-2000 ahout 30--40
cases annually. About half of the cases were international, with partici-
pation of parties from 26 different states. The largest numbers of foreign
parties were from Croatia's principal econaomic partners — ltaly, Germany,
Austria and post-Yugoslav states (in particular Bosnia and Herzegovina
and Slovenia). An analysis of the number of cases demonstrates an
increase: in 10 years such growth may be estimated to about 70 % (from
an average of 20 cases annually in the beginning of the 1990’s to about
35 cases at the end of the 1990's).

Although the figures with respect to the number of cases and their
growth do not have monumental proportions, different conclusions may be
drawn from the increase in disputes during the period 1990-2000. While
there were always some cases of relatively smaller value {up tc Euro
50,000), during time the average amount in dispute was considerably
growing. In the beginning of the 1990’s, the average claim was for about
Euro 150,000; at the end of 1990's, the average amount climbed to over
Furo 1,5 million. In 2001 and 2002, due to some large privatisation cases
that were resolved by arbitration, this average was even larger. Altogether,
in the period 1992-2002, the total amount in dispute in claims submitted to
arbitration in Croatia was over Euro 500 million — an amount that is guite
respectable for a country of Croatia’s size.

Therefore, we may draw the conclusion that arbitration in Croatia today
evolved to a respectable dispute resoiution mechanism, both in domestic
and in international disputes. Current arbitration cases are mainly of com-
mercial nature - frem simple sales and purchase agreements to complex
construction disputes. The overwhelming part of the cases is fairly typical
for giobal arbitration practice, but in recent times arbitration was also
utilised in the context of less conventional relations — in particular in the
context of privatisation disputes, with the direct or indirect participation of
the state, and with large investment funds, media houses, banks etc. This
has recently alsc attracted more interest for arbitration issues in the
general public, sometimes bringing considerable (and not always helpful)
publicity to some arbitration cases.

Yet, there may still be a large margin for the development of arbitration
practice, in particular by broadening its basis that has currently embraced
mainly some high-profile cases and a relative insignificant number of
"regular” cocmmercial litigation. In this context, further efforts have to be
engaged, aimed primarily at the davelopment of the cuiture of arbitration,
education of lawyers as prospective users of arbitration, formation of a
sufficient nurnber of skilful arbitrators, improvement of integrity and spead
of arbitral proceedings, and the promotion of arbitration.
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Il Relationship between arbitral tribunals and state courts

A General remarks

Arbitration, as a private dispute resolution mechanism, in its core repre-
sents a derogation from the state court authority. At the same time, arbitral
tribunals render awards with the effect of final and binding court judgments
that are reccgnisable and/or enforceable by the state authorities just like a
court judgment. Because of such delegation of powers to a non-state
authority the court must have a possibility to take part and intervene in
arbitral proceedings, mostly in order to secure the right to due process and
ensure observation of public policy. Such intervention and revision is even
more secured in the process of recognition ancd/or enforcement of the
award.

The Law on Arbitration determines its scope of application within intro-
ductory provisions. There are three main parts that also form chaplers of
the new Law: the Law regulates domestic arbitration, recognition and
enforcement of arbitral awards, and court jurisdiction and procedure In
domestic arbitration and other cases provided by the Law. ™

The court is defined as “a body of state judicial power” (Art2 (1)
point 10 LA). As the intention of the writers of the Law on Arbitration was
to follew the guidelines and sclutions of the UNCITRAL Model Law, the
same wording is provided in the same Articie and point of the UNCITRAL
Model Law where a court is defined as “a body or authority of the state
Judicial system™.

The whole chapter {Part four) of the Law an Arbitration is dedicated to
the court procedure, ie to the court intervention, submissions to the state
cour, jurisdiction regarding iegal assistance in taking evidence and depo-
sition of the award

1 Cases in which the state court performs functions of
supervision and assistance

The main principle is that "no court shall intervene in matters governed by
the Law on Arbitration except where it is sc provided by that Law”
{Art 41 (1) LA). At the same time, when assisting the arbitral tribunals, the
national courts’ proceedings shall be governed “by the rules of non-
contentious procedure except upon application for setting aside the a_v_vard"
(Art 41 (2) LA), while procedure for setting aside is commenced by filing a
claim before the state court and thus such precedure is governed by rules
of litigaticn procedure.

a) Before the commencement of arbitration proceedings, the state court
may, firstly, stay iis own preceedings if arbitration was agreed by t_he
parties. The Law on Arbitration regulates that the court shall alsa prowd_e
assistance and supervision in the following cases: appointment of arbi-
trators (Art 10 (4)—(7) LA), determination of arbitraters’ expenses and fegs
(Art 11 (5) LA), jurisdiction of the arbitral tribunal (Art 15 (3) LA), interim

22 See Art 1 LA
23 See Arts 4116 LA
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measures before the commencement of arbitral proceedings (Art 44 LA),
decisicn on the validity of an arbitraticn agreement in case the subject
matter of a claim before a court of faw might be subject to such an
agreement (At 42 LA).

b) Powers of the court while arbitration proceedings are pending are
the most complex ones. According to the Law on Arbitration, the assis-
tance and supervision is given through: challenge of arbitrators (Art 12 (7}
LA), making decision regarding the termination of an arbitratcr's mandate
(Art 13 (1) LA), interim measures (Art 16 (2) LA}, decision when the arbi-
tration agreement and a claim con the merits submitted to a court of law are
on the same matter (Art 42 LA), interim measures during the arbitral pro-
ceedings (Art 44 LA), legal assistance in taking evidence (Art 45 LA},

c) Powers of the state court in the aftermath of arbitration proceedings
are the most important ones since the state court allows either enforce-
ment of an award or setting aside the award. These powers are the
following: service and deposition of the award (Art 30 (7) LA), application
for setting aside (Art 36 LA), enforcement of a domestic award (Art 38 LA),
recognition and enforcement of a foreign award (Art 40 LA), authentication
and the deposition of the award (Art 46 LA), adjournment of proceedings
for recogniticn and enforcement of a foreign award and appropriate deci-
sion on security (Art 48 LA), decision on claims for recognition and en-
forcement (Art 48 LA},

2 Exbhaustive list of cases?

The Law on Arbitration, although the relevant provisions are not grouped
in one or more censecutive articles, does exhaustively list cases in which
the state court perferms functions of supervision and assistance before,
during or subsequent to the arbitration proceedings. This follows from the
main principle that the court should not intervene, except exprassly pro-
vided by the Law on Arbitration (Art 41 (1) LA).

3 The rules on competence of state courts regarding the
intervention in arbitration proceedings

The whole chapter (Part four) of the LA is dedicated to the court pro-
cedure. For the first time, the arbitration taw does concentrate first in-
stance jurisdiction with only two courts — one in commercial and the cther
in non-commercial matters. The Commercial Court (Trgovadki sud) in
Zagreb shall have jurisdiction to rule on the jurisdiction of the arbitral
tribunal (Art 15 (3) LA), deposition of the award (Art 46 LA), applicaticn for
setting aside (Art 36 LA} and request for recognition and granting the
enforcement of the award (Arts 39 and 40 LA), in the cases arising from
the ratione causae competence of the commercial courts. In other cases,
the County Court (Opdinski sud) in Zagreb shall have jurisdiction. This
provisicn on territorial jurisdiction was probably inspired by the intention of
specialisation and knowledge of judges resolving certain types of disputes.

Regarding the subject matter jurisdiction according to the Code of Civil
Procedure, the second instance courts — that is the High Commercial Court
(Visoki trgovacki sud) in Zagreb or Supreme Court {Vrhovni sud) — shall

142

Croatia

decide cn appeals against first instance court judgments. This means that
the Supreme Court of the Republic of Croatia may decide the case in the
council of five judges after certain requirements have been met, !

Jurisdiction for the enforcement of an award is provided by Art 43 (2) of
the Law on Arbitration whereas "a court competent ratione catsae desig-
nated by a separate law shall be competent to carry out the enforcement
of the award”. As previously mentioned, enforcement of an arbitral award
should be asked either from the County Court or Commermat Court in
Zagreb depending cn the subject matter. The Law on Courts™ specifies
that the commercial courts shall have jurisdicticn to carry out proceedings
of “recognition and enforcement of foreign judgments and arbitral awards
in commercial matters”?® Here the law failed to mention recognition of
domestic awards but in practice enforcement of all awards rendered in
commercial matters is applied for before the Commercial Court and in all
other disputes before the County Court in Zagreb.

As the party may refer only to these two courts for granting the
enforcement, the enforcement itself shall be performed by the "court .
designated by segarate law®" which is here the Law on Courts and Law
on Enforcement.

When the Commercial Court in Zagreb in the process of recognition
and enforcement of a foreign arbitral award examines the arbitral award
and decides upon recognition, such a ruling may be appealed. The
Supreme Court of the Republic of Croatia shall have jurisdiction to decide
upon an appeal against a decision rendered in the proceedings where
recognition is the main issue within fifteen days from the delivery of the
decision on recognition {Art 48 (5) LA). Here the power for second-in-
stance decision is given to the Supreme Ccurt and not to the High Com-
mercial Court or County Court, both in Zagreb.

These provisions shall not affect the application of the provisicns of the
jurisdiction for the ordermg and enforcement of provisional measures of
the Law on Enforcement.”

Authentication and the deposition of the award shall be performed by
the person or authority designated by the parties. If the parties designated
a state court for authenticaticn and deposition of the award, the court shall
fulfil it duties in accordance with the rules for rendering legal assistance to
arbitral tribunals {Art 46 LA}, Here the Law on Arbitration specifies the
competent court only for the deposmon of an award {Commerciai Court in
Zagreb or County Court in Zagreb),” while it is silent about the authen-
tication of an award. It could only be presumed that the same courts shall
have the competence for authentication as well.

24  See Art 44 (3) CCP.

25 Law on Courts {Zakon o sudovima, hereafter: LC), Off Gaz 3/1994, 100/1996.
131/1997, 129/2000.

26 See Art 18 (&) LC.

27  Art43 (2) LA

28 Law on enforcement, Off Gaz 57/1996, 29/1928.

29 See Provisional measures under | B 5.

30  SeeArtd3 (1) LA
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Finally, unless parties have agreed ctherwise, assisting activities shall
be performed by an arbitral institution or some cther appointing authorlt
the activity of appointment of arb!trators challenge of arbitrators,™
neminaticn of a substitute arbitrator™ and deciding jurisdicticn of the
arbitral tribunal™ shall be performed bg/ the president of the Commercial
Court in Zagreb (in commercial matters™) or of the County Ceourt in Zagreb
(in all other matters) or the judges authorised by him (Art 43 (3) LA).36

4 Proceedings before the state court, oral hearings

Regarding the obligation to cral hearings in a proceeding before a state
court (litigation) according to the Code cf Civil Procedure,”” oral hearings
would generally have to take place if the court is to decide on the merits of
the case (At 4 CCP). There are, however, some excepticns to this rule.
Default judgements and judgements based on admissicns or waivers of
the claim can be made without helding an oral hearing. After the 2003
amendments tc the CCP, a judgement on the merits may also be made if
the defendant admitted the facts of the case in his written reply, even if the
claim was disputed (Art 332a CCP).

5 Recourse against state courts’ decisions

Court decisions made in respect to arbitration proceedings generally may
be challenged by legal remedies. The Croatian Constitution does reccg-
nise the right to appeal regarding all decisions on parties’ civil rights and
obfigations. In legal theory and practice, it is considered that this also
applies to court decisions regarding the assistance and intervention in ar-
bitration matters.

The remedies that may be used depend on the type of proceedings. By
stating that the applications for setting aside- will be dealt with in the
contentious preceedings, and other matters in extra-contentious, the Law
on Arbifration has introduced two regimes, aiming to partly limit the
previous overly extensive possibility to launch legal remedies. However, a
number of legal remedies still have remained.

In the setting aside proceedings, the judgment may be challenged by
an appeal. The competent appellate court is the High Commercial Court
(for commercial matters) and the Supreme Court (for other matters), Spe-
cial ("extraordinary”) legal remedies may in some cases also be Taunched
against the judgment. The secondary appeal (“revision”, revizija)®® may be

) Provided in Art 10 {(4)—(7) LA

32 Provided in Art 12 {3) and (4} LA.

33 Provided in Art 14 LA,

34 Provided in Art 15 LA,

35 That is “in cases arising from ratione causae competence of commercial
courts”, Art 43 {1) LA.

36 For more see Dika, Arbitrability and exclusive jurisdiction of Courts of law,
Croatian Arbitration Yearbook, Vol 8 (1988) 286-45,

37 Code of Civil Procedure 1977 (Zakon o parnicnom postupku, hereafter:
CCP), Off Gaz 53/1991, 112/199, 91/2002

38 See Arts 382-400 CCP.
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submitted to the Supreme Court within 30 days from the finality of the
second instance judgment if the value of the appealed claim was over
100,000 kuna (about 15,000 EuroSg) The reasons for revision are limited
to the misapplication of the law in appellate proceedings, and to some
grave procedural errors. in theory, the request for reopening the proceed-
ings (ponavijanje postupka) before the same court would also be per-
missible against final court decisions. The reopening can be requested
only for some grave irregularities (eg partiality of judges, criminal offences
of witnesses, experts and other persons, legal incapacity of the parties,
falsified documents) or for new facts and evidence. The time limits are
30 days from the receipt of the respective decision or information, within
the objective five year time limitation from the finality of the judgment. it is
important to note that all the reasons for reopening relate to court pro-
ceedings, not to arbitration proceedings. Therefore, a very few of them
would be practicaily appiicable (eg if the court would set aside the award
upon an application that was based on falsified documents or false state-
ments).

6 Party representation in the proceedings before state courts

As already mentioned, the amendments to the Croatian Code of Civil Pro-
cedure came into force on 1 December 2003. A part of the amendments
does not apply to proceedings where the claim was filed after 1 December
2003. Since the Code of Civil Procedure dating from 1977 still applies to
the currently (earlier) running proceedings regarding the provisions cn
party representation, first the current/old and then the future/new statutory
regulation shall be discussed.

a) The 1977 Code of Civil Procedure generally accepted the attitude
that there is no legal obligation to be represented by a lawyer before state
courts (Anwaltszwang). Any person could take legal actions befcre the
court of law either personally or could give power to a third person to take
actions in his name and on his behalf and this third person need not be a
\awyer.40

Furthermore there are no legal requirements regarding professional
qualifications of the representative. This means that the simple business
capacity (capacity to enter into business transactions) is sufficient to be a
representative before the court. This representative needs nct be an
attorney at law. The cnly exception is the case cf professional “attorneys”
{Winkeischreiber, nadripisari) and representation of legal perscons in pro-
ceedings with higher value in dispute {over 50,000 kuna — 7,500 Euro),
when the representative must have passed a bar exam.

Also, the given power of representation does not end with the death of
a perscn but only the lawful inheritor can revoke/cancal the power of re-
presentation.

38  In commercial matters the value of appealed claim should be over 500,000
kuna (about Eurc 70,000).

40 Even if the party has given power to the attorney, it could still take actions
perscnally {directly} before the court.
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Finally, the attorney at law trainees have the power to substitute before
the courts only their cwn principals (aftorneys at law), only before first
instance courts and only if the value in dispute does not exceed
50,000 kuna (only in disputes where the party is a legal person).

b} In accordance with other procedural changes, the aim of the 2003
amendment of the Code of Civil Procedure was to redefine the position of
party representatives in a direction that the party could be represented
only by an attorney at law before the court proceeding. The argument
behind was that attorneys are more practised, educated and serious in the
representation of parties, they are professicnals responsible for their work,
and the court procedure shall be faster, simpler and more flexible.

This argument was not entirely accepted sc that the amendments of
the Code of Civil Procedure offer a certain compromise. Generally, there is
no legal abligation tc be represented by a lawyer before courts and there
is no mandatory rule that the party must appoint a representative (ie there
is no Anwaitszwang in the proper meaning of this term). But, if the party
wishes to nominate a representative, this persen must be an attorney at
law.

Therefore Arts 45 and 252 of the amendment of the Code of Civil Pre-
cedure provide that the party can be represented only by an attorney at
law, unless otherwise provided by the law.

The exceptions fo this rule are the following cases:

— a person, who is an employee of the party (legal person or natural
person — private employer) may represent this party;

- a person that s heir in direct blood line, brother, sister or spouse of the
party;

— the legal representative of a worker in labour disputes may be an em-
ployee of the labour union; the same rule applies to employers that are
members of the employers’ associations.”'

Regarding the time limit of representation, the death of a natural person
— party in dispute — is a reason for the termination of the appointment of an
attorney “* This automatically leads to the suspension of the procedure.
The bankruptcy cf a legal person has the same consequences.

Finally, regarding attorney at law trainees, a trainee with bar exam has
the power to substitute before the court any atiorney (not only their
principals) without any limitaticns; trainees without bar exam can substitute
an attorney in any dispute only if the value in dispute does nat exceed
50,000 kuna.*

41 See Art 434a CCP.
42 See Arts 100 and 102 CCP.
43 See Art 95 CCP.
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B Pre-arbitral phase
1 Decisions of the arbitral tribunal on jurisdiction

a Kompetenz-Kompetenz

The Law on Arbitration does recognise competence to rule on its own
jurisdiction (Kompetenz-Kompetenz) of the arbitral tribunal. The arbitral tri-
bunal may rule on its own jurisdiction, including any objections with re-
spect te the existence or the validity of the arbitration agreement.44

A plea that the arbitral tribunal does not have jurisdiction shall be raised
not later than the submission of the statement of defense in which the
respondent raised issues related to the substance of the dis.pute.45 A party
is not precluded from raising such a plea by the fact that he has appcinted
or participated in the appointment of an arbitrator.

A plea that the arbitral tribunal is exceeding the scope of its authority
shall be made as socn as the matter alleged to be beyond the scope of its
authority is raised during the arbitral proceedings. The arbitral tribunal
may, in either case, admit a later plea if it considers the delay justified
(Art 15 (1)-(2) LA).

In his cbjection to jurisdiction the respondent shall usually call upon
questions of the existence and/or validity of the arbitration agreement. The
validity of an arbitration agreement shall be implied uniess objection to
jurisdiction is raised. For that purpose a dectrine of the severability of an
arbitraticn agreement is accepted. An arbitration clause that forms part of
a contract shall be treated as independent from other terms of the
contract. The decision of an arbitral tribunal that the arbitral agreement is
null and void does not entail the invalidity of the arbitration clause.

If the respondent fails to object the Jurisdiction of the arbitral tribunal at
the latest before entering into the substance of dispute, it is deemed that
he accepts to arbitrate {prorogatio tacita). Such an agreement shall be
deemed to be valid (Art 6 (8) LA). Therefore, a failure to raise objections
within given time limits (befcre both tribunal and the state courts} is a
reason for rejection of the objection. Such a piea shall not be rejected if
the respondent objects that the subject matter is not capable of being
settled by arbitration or that it is contrary to public policy. The court revises
these two reascns ex officio not only at the beginning of the process but
also in the setting aside preccedure and the recognition and enforcement of
the award.

Additionally, the tribunal may refuse to conduct a proceeding and to
rule on the statement of ciaim if the dispute concerns rights which the par-
ties may not freely dispese of (Art 3 (1) LA).46

44 See Art 15 LA

45  See Arl 6 {8)and Arl 15 (2) LA.

46  Art 2 Zagreb Rules 2002 contains a similar provision: "The Board of the Court
shall refuse to adjudicate a dispute even though the parties have agreed on
the jurisdiction of the Court if the arbitration agreement concerns rights the
pariies may not freely dispose’.
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b Ruling on jurisdiction

The arbitral tribunal may rule on issues of jurisdiction either as a pre-
liminary «ruestion or in an award on the merits. At the same time, unless
otherwis agreed by the parties, the arhitral tribunal, besides a final award,
can make a partial and an interim award.*’

Some ctarification in terminclogy might be necessary; the term “awarg”
is defined as "decision on the merits of dispute”,*® while decisions on pro-
cedural and preliminary issues can be made in the form of a procedural
order, and would net need the form of an award,

Besides a final award, the tribunal can also make partial or interim
awards. The difference is that a partial award finally decides one or more
of several claims in the dispute (but nct all} or a part of ane divisible claim
and is considered to be final and independent, while an interim award
decides on substantive issues related to a monetary claim and is not final
and independent *®

Therefore, if the arbitral tribunal has ruled on the issue of jurisdiction as
a preliminary question (not in the award), such a ruling may be challenged
before the court {Art 15 {3) LA). Otherwise, state courts may not decide
that arbitration is inadmissible before the arbitral tribunal has ruled on its
own jurisdiction.

If the arbitral tribunal rules as a preliminary question that it has juris-
diction, any party may request, within 30 days after having received notice
of that rufing, the competent court to decide the matter. While such a
request is pending, the arbitral tribunal may continue the arbitral pro-
ceedings and make an award. Once the award is made, this claim would
lose any sense, since the award could be attacked only by a new setting
aside claim. [n the light of this fact, court proceedings regarding the juris-
diction of the arbitrators (ie validity of their own ruling) shall be urgent
{Art 15 (3)-(4) LA). g

If the arbitral tribunal’s ruling that it has jurisdiction is challenged, the
consequences for the post-arbitration phase (recognition/enforcement, ap-
plication for setting aside) depend on the ruling of the tribunal.

If a decision on jurisdiction is made in the form of a procedural order,
such a decision weuld be censidered as a procedural {and usually pre-
liminary) question, Thus, it would not require enforcemant, nor would it be
possible to submit this decision to a setting aside procedure.

If a decision on jurisdiction is made within a partial or a final award, it
could be sukject to an independent setting aside procedure. This actually
means that if the tribunal has ruled upon jurisdiction in a final award (or
partial award), the objection of the lack of validity of the arbitration agree-
ment may cnly be raised in the setting aside procedure. This is based on
Art 41 (1) LA where it is stated that if a claim before the court of law is not
provided by the Law on Arbitration, if is not admissible. These solutions
have also been inspired by the UNCITRAL Model Law.

47 See Art 30 {1) LA.
48 Sege At 2 (1) point 8 LA,
49 See Chapter IV S,
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If the arbitral tribunal rules that it does not have jurisdicticn, this de-
cision may not be challenged before any further authority. As this is a final
decision, the conseguence is that the dispute may be submitted only to a
court of law (cr, eventually, to a different arbitration).

Under Art 15 LA, if the arbitral tribunal rules that it has jurisdiction, any
party may request, within 30 days after having received notice of that
ruling, the competent court to decide the matter.*® While the state courts
review the decisions of the arbitrators, the arbitral tribunal may continue
the arbitral proceedings and issue an award (Art 15 (3) LA). It seems that
the issuing of the final award would actually make the further reviewing of
the arbitrators’ decisions impossibie, and the issue of jurisdiction could
subsequently only be raised upon the application to set aside the award.
Ceonsequently, the party that has submitted the request to review the
decision would have to change its petition and launch the claim for setting
aside of the award.

2 Substantive claims before state courts

a An action before the state court in a matter that is subject of
an arbitration agreement

For the case of a party that brings an action before a state court in a
matter which is the subject of an arbitration agreement, the Law on Ar-
bitration provides the following solution: “If the parties have agreed to sub-
mit a dispute to arbitraticn, the court before which the same matter be-
tween the same parties was brought shall upon respondent’s objection
declare its lack of jurisdiction, annul all actions taken in the proceedings
and refuse to rule on the statement of claim, unless it finds that the arbi-
tration agreement is null and void, inoperative or incapable of being per-
formed”.”?

The respondent’s objection may be raised no later than at the pre-
paratory hearing cr, if no preparatory hearing is held, at the main hearing
hefore the end of the presentation of the statement of defence ™ This
means that after this moment the respondent tacitly consents to the court's
jurisdiction {prorogatio tacifa). If such an action is brought before the state
court, the arbitral proceeding may still be commenced and continued and
the award may be made while the issue is still pending before the state
court.

The above pravision of Art 42 LA was almost literally taken from Art 8
of the UNCITRAL Model Law. This is virtually the same position as the
position of Art 1l (3) of the New York Convention on the Recognition and
Enforcement of Forelgn Arbitral Awards 1958.

50 Art42 LA
51 See Art 42 LA,
52 Since this is governed by the rules of litigation, Art 285 of the CCP applies.
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b Points that state court consider if a party invokes an
arbitration agreement

When an objection to jurisdiction is raised hefore a state court, the court
will first need te find out whether the respondent’s objection is raised in
due time. Then the court shall lock at the validity of the arbitration agree-
ment. If a court — upon a valid objection — finds that there is a valid arbi-
fration agreement regarding the same dispute, it will declare its lack of
jurisdiction and reject further decision-making on the merits. Although in
national law it would not be possible for the court to automatically refer the
case to arbitration {since arbitration courts do not belong to the state
system), the consequence is that the claimant could only pursue his claim
if it is submitted anew in the relevant arbitration procedure.

Furthermore the court controls ex officio the following two conditicns:
the subject matter in dispute must be capable of being settled by arbi-
tration (arbitrahility condition} and the agreement must not be contrary to
the public policy of the Republic of Croatia {public policy condition).

Regarding the condition of arbitrability, the approach differs depending
on the nature of the dispute and the place of arbitraticn. The parties may
submit to arbitration all or certain disputes which have arisen or may arise
in the future between them in respect of a defined legal relationship of a
contractual or non-centractual nature (Art6 (1} LA), This means that for
arbitral proceedings taking place in Croatia there are almost no limits re-
garding the subject matter of dispute (including disputes of trademarks,
patents and antitrust): the only requirement is the dispositive nature of
disputed rights. Fer conducting arbitraticn proceedings outside the territory
of the Republic of Croatia, another reguirement must be met — an arbi-
tration agreement will be valid “unless it is provided by the law that such a
dispute may be subject only to the jurisdiction of a court in the Republic of
Croatia”. This requirement refers to exclusive jurisdiction of the courts in
Croatia, and there are a number of disputes where such jurisdiction is pro-
vided, eg in all matters regarding property rights over immovable property,
in disputes in which one of the parties declared bankruptcy etc. As such
cases would be regarded in Croatia only as internally arbitrable (ie as
arhitrable in damestic arbitration}, in Croatian courts of law an arbitration
agreement on such arbitration in Croatia would be regarded as valid,
whereas the agreement on a foreign arbitration would be regarded as
invalid.

On the condition of public policy see infra under the grounds for setting
aside (ordre public).

Regarding the circumstances in which it would be deemad unrea-
sonable to refer a party to arbitration, there are no provisions in the LLaw
on Arbitration. Neither consumer contracts, nor a party's poverty or the
alleged need to obtain legal protection within reasonable time can be used
as a pretext for avoiding the arbitration agrewarmam.53

53 The issue of consumer contracts is dealt with in a different manner: The Law
on Arbitration provides that, if a dispute has arisen or it could arise out of a
consumer contract, the arbitraticn agreement must be contained in a
separate written document signed by both parties (Art 6 (6} LA). No other
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It is certainly true that the poverty of a party could have great influence
on arbitral proceedings. There is no cbligation to be represented by an
attorney at law before the tribunal (so that there is no attorney's award),
but there is no possibility for a party to be exempted from the costs of
arbitration as it is possible in state court proceedings. However, as the ar-
bitration agreement is entered into voluntarily, and the costs of the arbi-
trators are rather foreseeable, the costs cannot be used as an excuse for
a breach of the arbitration agreement. Also, arbitrators may decide on
costs taking intc account the success in the arbitration proceedings and
other relevant circumstances. Yet, in the initial stages of the arbitration,
the lack cf resources may be a probiem; in this context, a more flexible
approach to deposits may be required by the arbitration institutions (see
more infra on costs of proceedings).

Eventual objections to the length of arbitration proceedings would also
be rejected as unfounded. in comparison, arbitration proceedings are still
faster than court litigation. During arbitration the parties may request in-
terim measures by a competent court, and, after 2002, also by arbitrators.
The arbitrators have a legal cbligation to avoid any undue delays of
proceedings, and may be liable for the breach of this obligation. Finally, by
entering into an arbitration agreement, the parties waive a part of their
right 1o access to court; this also includes the waiver of the right to
challenge the length of (arbitral} adjudication by the instruments that would
be at disposal in respect to length of court proceedings (constitutional
complaint, application to the European Court of Human Rights in Stras-
hourg).

On the other hand, parties also have limited time at their disposal to
invoke the arbitral agreement. Under Art 42 LA, the arbitration agreement
may be invoked no later than at the preparatory hearing or, if no pre-
paratory hearing is held, at the first main oral hearing befare the end of the
presentation of the statement of defence. If the respondent invokes the
arbitration agreement in due time, the court must act upon the respond-
ent's objection, declare its lack of jurisdiction, annul all actions and refuse
to rule on the statement of claim. If the arbitration agreement is not in-
voked in due time, the court shall continue with the proceeding and rule on
the statement of claim.

This means that after expiration of the mentioned time limits, it is
considered that the respondent has given tacit consent to the jurisdiction
of the court {prorogatio tacita) (Art 42 (2) LA).

Generally, the same principles on the jurisdictional issues apply
irespective whether the arbitration agreement provides for an arbitration
that would be considered domestic {national or international) or foreign.s‘J
Some differences may still cccur with respect to the assessment of validity

agreements may be contained in this document than those referring to
arbitral proceedings, except if this document was drawn up by notary public.

54  The Law on Arbitration makes a difference between domestic and foreign
arbitration depending on whether arbitration takes place in the territory of
Republic of Croatia {"domesiic arbitration”, Art 2 {1) LA} or outside the ter-
ritory of Republic of Creatia (“foreigh arbitration”). On differences regarding
the arbitrability issues see supra in this paragraph.
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of the arbitration agreement. infer alia, the court of law would not
recognise arbitration agreements that were not permitted, ie agreements
that provided arbitration in non-arbitrable matters.

c Res judicata and suits pending elsewhere

Upcn objections in the court proceedings in the same matter, control
measures applied by the state court generally only employ a prima facie
evaluation of the validity of the arbitration agreement. As the existence of
an arbitration agreement is a negative procedural precondition for the ad-
judication on the merits, it is sufficient to prove it with the level of pro-
bability — certainty is not required. In principle, the court will also be bound
by the facts and evidence submitted by the defendant. The level of control
may be higher if the validity of the agresment is in itself the object of the
proceedings, as in the cases of review of the procedural orders by which
arbitrators decided that they have jurisdiction, or upon application for
setting aside the award due to invalidity of the agreement. In such cases,
the examination of formal and substantive validity of the arbitral agreement
would require a higher standard of proof. Alse, the (in)validity of the agree-
ment may raise issues of public policy that have to be taken into account
ex officio by the state court.

In litigation, it is according to the Code of Givil Procedure not possible
to inttiate and conduct ltigation proceedings in a matter that has already
been finally resolved cr while a suit between the same parties and the
same matter is still pending. In this case the court shall dismiss the
complaint.” These violations are so_serious that they represent grounds
for absolute nullity of the procedure % The first instance court and second
instance court {appellate court) shall take up these reasons ax officio. The
existence of a final judgment is a negative procedural requirement for a
Fetwdpsr?cess; while a suit is pending, new proceedings may not be ini-
iated.

If this is put into the context of arbitration, neither the Law on Arbitration
nor the Zagreb Rules 2002 contain explicit provisions. Despite that,
starting from fhe characteristic of arbitration that it is a private dispute
resolution, this litigation principle is only partially adopted.

The state court does not need to take into account ex officio pending
arbitration proceedings in the same matter. If the defendant has failed to
raise the objection as to the courts’ jurisdiction in due fime, the court’s
jurisdiction is fully constituted irrespective of an eventual prior arbitration
agreement.”

55  See Art 28 (2) CCP.

568  See Art 345 (2) point 11 CCP.

57 See Triva/Belajec/Dika, Gradansko parniéno procesno pravo [Civil procedural
law] (1986) 334,

58  On the other side, the fact that the parties have entered into substantive
arguments in arbitration proceedings withaut objecting to jurisdiction of the
arbitrators may be used as a proof of a valid arbitration agreement when the
defendant invokes such a jurisdictional objection in court proceedings. Naturally,
he alsc has to raise this objection in due time, ie prior to arguments on the merits.
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Additionally, since the Law on Arhitration provides that an “arbitral
proceeding may nevertheless be commenced and continued”, the Law
indirectly provides room for twe pending suits in the same matter, one
before the court and one before the arbitral tribunal.” However, if the
arbitrators have issued a final award while the court litigation is still
pending, it may have impact on the court proceedings if the award is
regarded to have the same power as rei judicatae in national courts.”

The Law on Arbitration provides for the duty of the state courts to
respect domestic arbitral awards. If the preceeding has been initiated
before the state court and issues in dispute have already been decided by
the final and binding arbitral award, the court shail be bound by the
decision on the issue ccntained in its dispositive part. There is no ob-
ligation for a court to monitor whether issues have already been decided
finally b1y arbitration (that there is final award) bul upon a party's ob-
jection.®’ The court shall not be bound by the final award only if it finds that
reasons for setting aside of the award exist.”

In the opposite direction, the consequences are very similar. If an
action is brought before the court, and the cbjection of jurisdiction is
raised, the arbitral proceedings may nevertheless be commenced or
continued if they were already commenced, and the award may be made
while the issue is still pending before the court {Art 42 (3} LA).

Regarding res judicata, there is no obligation for the tribunal to respect
a court judgment made in the same matter and between the same parties.
Moreover, according to the provisions of the Law on Arbitration res
judicata is not listed as a reason for setting aside or a reason for denial of
recognition or enforcement of the award. This is justified since arbitration
is a private dispute resolution process and the parties are free tc agres on
the procedure to be followed. Also, among the arbitrator's duties there is
no obligation to meniter final court judgments.

Therefore it could be concluded that there is no provision to exclude two
final decisions in the same mater being rendered: cne by the arbitral tribunal
and one by the state court. However, if the court has issued a final judgment
pricr to the arbitral award, the arbitrators will have to be aware of the fact that,
at least in Croatia, the prior judicial res judicata would have precedence.63

59 See Giunio, Courts of Law and Arbitration, Croatian Arbitration Yearbook,
Vol @ (2002) 191-219.

60  Domesiic awards have such an effect automatically, immediately after their
enactment. Foreign awards would need to be subjsct to recognition in the
Republic of Croatia.

51 Despite an ex officio duty of the court, in litigation practice the court usually
acts only upon party objection.

62  See At 39 (3) LA,

63  This situation is not clearly covered by the law; yet, it seems that the ren-
dering of a final and binding judicial judgment in the same matter may make
the mandate of the arbitrators 1o resolve the same issue obsolete if the
enforcement of the award would have to take piace in Croatia. On the other
hand, in matters where enforcement may be sought abroad, and particularty if
Croatian state court judgments canncl be recognised in the enforcement
country (as is the case with most of the countries), it would make sense to
continue the arbitration and render the award.
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3 State courts and determination/formation of the arbitral
tribunat

a Assistance in the constitution of the arbitral tribunal

The competence of the arbitral tribunal derives from the arbitration agree-
ment and the parties are free to agree on the constitution of the arbitral
tribunal. Only if the parties are not able to reach an agreement, they can
ask the appointing authority to provide assistance in the appointment,
challenge and substitution/replacement of the arbitrator.

Under the Law on Arbitration the appointing authority may be deter-
mined by the parties. Absent their agreement, the appointing authority will
be the state court {Art 43 LA).*! Under the Zagreb Rules 2002 ({the Rules
of Arbitration of the PAC-CCC), the default appointing authority is the
President of the PAC-CCC if not otherwise agreed by the parties (Art 10
Zagreb Rules 2002).

If parties have only agreed on arbitraticn without designating any spe-
cific arbitration institution or particular arbitration rules, the Law on Arbi-
tration directly determines the way of appointing the arbitrators. The ap-
pointed arbitrators then further determine the rules of the proceedings (see
f'nfra).55 The default procedure for the appointment of an arbitral panal of
three arbitrators is the following: every party appoints one arbitrator, and
the appointed arbitratars appoint the presiding arbitrator. If a party fails
to appaint an arbitrator within 30 days from receipt of request or if within
30 days frem the last appointment two arbitrators fail to appoint the
president (third arbitrator}, the party may request appointment from the
appointing authority. In the same way, an appointment from the appointing
authority may be requested if the parties fail to appoint jointly the sole
arbitrator.”

If the parties agreed on the institutional arbitration before the Perma-
nent Arbitration Court at the Croatian Chamber of Commerce, the Zagreb
Rules 2002 apply,67 The Zagreb Rules provide for a similar appointmant
procedure; however, only the President of the PAC-CCC is acting as ap-
pointing authority.f38

b Multi-party arbitration

Thg Law on Arbitration contains no specific provisions for murti—partg arbi-
tration regarding determination and formation of the arbitra! tribunal.®® The
only special provision is contained in Art 9 of the Zagreb Rules 2002

64 The default appointing authority is the president of the court competent for
the assistance and intervention (the President of the High Commercial Court
or the County Court in Zagreb).

B85 In this way, the state court does not have any subsidiary autharity 1o de-
termine the arbitraticn rules or institution.

66 See Art 10 (2) points 1, 2 LA.

87  See Chapter IV A and B.

88 See Zagreb Rules 2002 Arts 6, 7, 8, 10, 11.

69 See Gofdner, Multy parly arbitration, Croatian Arbitration Yearbock, Vol 8
{2001) 108~120.
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where it is stated that if the case involves mulliple claimants or respond-
ents, such multipie parties shall prior to the appointment agree on the no-
mination of their joint arbitrator.

If multiple parties fail to nominate their joint arbitrator or if within an
additional time of 15 days in their written submissions the parties fail to
appoint ar nominate the same person as an arbitrator, their arbitrator shall
be nominated by the president of the PAC-CCC from the List of arbitrators
of the PAC-CCC."

¢ Challenge of an arbitrator

The challenging party may ask the tribunal to decide upon challenge of an
arbitrator. This applies only if the challenged arbitrator does not withdraw
from office after receipt of notice about the request for his removal. The
arpitral tribunal may either accept or reject the challenge. If it rejects the
challenge, the final recourse is the appointing authority (see infra).

The arhitrator may oe challenged only because of circumstances that
give rise to justifiable doubts as to his independence or impartiality or if the
arbitrator does not possess qualifications agreed by the parties or he fails
10 fulfil his duties spacified in Art 11 (2) of the Law on Arbitration.

Art 12 LA regulates the procedure for challenge. The parties may freely
agree on the procedure for challenging an arbitrator and the arbitral tri-
bunal, including the chailenged arbitrator, shall promptly decide on the
chailenge (with the exception if the challenged arbitrator withdraws from
his office or the other party agrees to the challenge). The written request
stating the grounds of challenge should be made within 15 days after
becoming aware of the grounds of challenge (uniess cther time limits are
agreed by the parties).

The grounds for challenge are firstly assessed by the arbitrators. if they
reject the challenge or do not decide upon the chailenge within 30 days
after the challenge was made, the chalienging party may, within 30 days
starting from the acceptance of the notice of the decision rejecting the
challenge, request {within further 30 days starting from the expiration of
mentioned time limits) the appeinting authority to make a final decisicn on
the challenge.

if the appointing authority is not agreed by the parties, the President of
the Commercial Court in Zagreb {in commercial matters) or the President
of the County Court in Zagreb {in non-commercial matters) shall have ju-
risdiction tc decide upon challenge.

Since Art 43 (3) LA provides that the court should exercise the as-
sisting activities “unless the parties have agreed that some or all of the
assisting activities are to be performed by an arbitral institution or some
other appointing authority”, the guestion is whether the challenge activity
could be considered as an assisting activity, and whether ‘“internal’
decisions on challenge may ke reviewed by the courts. In practice, there
was a case in which a party, after the challenge was rejected by the
President of the PAC-CCC as a default appointing authority under the
Zagreb Rules 2002, applied for chailenge before the Commercial Court.

70 See Chapter IV C.
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The President of the Commercial Court decided that he had no jurisdicticn
if the parties had designated a different appointing autherity under the Ar-
bitration Rules of the PAC-CCC. Therefore, accerding to our practice the
court shall not review decisions on challenge made by arbitral institutions
or by its appointing authority. Only through the procedure of setting aside
the award the arbitrator's independence and impartiality could be put on
review.

Additicnally, accerding to the Law on Arbitration the perfoermance of as-
sisting activities shall not be considered as an administrative procedure
and it does not involve decisions on rights and duties. Therefore, no ap-
peal is allowed against decisions of the appointing authority in connection
with the appointment of arbitrators (Art 10 (7) LA), challenge of arbitrators
(Art 12 (7} LA) and replacement of arbitrators {Art 14 LA}

The Zagrek Rules 2002 offer no specific provision regarding the chal-
lenge of arbitrators assuming that the dispesitive provisions of the Law on
Arbitration shall be applied. The only difference is that Art 10 of the Zagreb
Rules 2002 envisages the President of the PAC-CCC as the appointing
authority. 1t is important to note that the decision on the appointment of an
arbitrator (either by the court or by cther authority) shall not be subject to
appeal (Art 10 (7) LA).

Whife a request for challenge is pending, the arbitral tribunal, including
the challenged arhitrator, may continue arbitral precceedings and make an
award,

Finally, regarding replacement of arbitraters, the substitute arbitrator
shall be appointed according to the rules that were applicable to the ap-
pointment of the arbitrator being replaced.”

4 Scope of assistance in the stage of constitution of the tribunal

The Law on Arbitration does not expressly deal with the question to which
types of tribunals and in which proceedings the assistance in the formation
of arbitral tribunals is granted. As the LA expressly regulates only domestic
(naticnal and international} arbitration proceedings and “court iurisdiction
and procedure regarding arbitration from point 1 of this Article and in other
cases provided by this Law” {Art 1 point 1 and 3 LA), it could be concluded
that the assistance is given in naticnal and international arbitral proceed-
ings where the venue of arbitration is in the Republic of Croatia.

In foreign arbitration proceedings, there would be no obligation to assist
tribunals under the LA. However, under the Law on Courts,” national
courts are authorised to provide legal assistance to foreign arbitration
courts according te the rules applicable to legal assistance for foreign na-
tional courts.” However, there are no practical experiences in this respect.

71 See Arl 14 LA

72 The Law on Courts, Off Gaz 3/94, 100/96, 115/97, 131/97, 128/00, 67/01 and
5/02, Art 11,

73 The provisions on legal assistance to foreign courts are to be found in
Arts 181-183 of the Code of Civil Procedure. While some of the conditions
(reciprocity, conformity with public policy} contained in these rules are ap-
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When receiving the request for assistance, the courts should, as a
preliminary procedural issue, check whether the conditions set by law are
fulfilled, inter alia, whether there is a valid arbitration agreement. Regu-
larly, a prima facie existence of the agreement, and its prima facie validity
(ie absence of obvious faults) would suffice.

5 Court assistance to arbitral tribunals in taking evidence

The arbitral tribunal, or a party with the approval of the arbitral tribunal,
may request legal assistance from a competent court in taking evidence
which the arbitral tribunai itself could not take.

The procedure for taking evidence befere the commissioned Croatian
court is governed by the provisions on taking evidence before a judge
commissicned by a rogatory letter.

The arbitrators are entitled to participate in the procedure of taking of
evidence before a commissioned judge and put questions to persons
being examined by the court (Art 45 LA).

The assistance shali be rendered by the competent court in the same
way and under the same rules as if it were requested from another state
court. The competent court shall be the court competent ratione causae
which has territorial jurisdiction according to the place where the particular
activity has to be undertaken (Art 43 (5} LA). It seems that the provision of
Art 45 LA is limited to the assistance to arbitral tribunals in proceedings
with the seat in the Republic of Croatia,” but exceptionally the assistance
may also be requested by foreign tribunals under the provisicns of the Law
on Courts.”

6 Interim Measures

a General

The interim measures under Croatian law cover a broad range of meas-
ures. Such measures have compulsory character and therefore transcend
the pure voluntary limits of arbitration. Prior to enactment of the Law on
Arbitration, the Croatian law was taking the traditionai approach to interim
measures, according to which only courts of law were empowered to grant
interim relief.

This approach has changed. Now interim measures may be ordered
both by the state courts and by the arbitral tribunals. There is neither
exclusive jurisdiction of the state courts for the granting of interim meas-
ures nor does the arbitration agreement preclude such jurisdiction, in spite
of the possibility to order. Following the scluticns of the UNCITRAL Model
Law, Croatian Law on Arbitration accepted a dual approach towards

propriate, some other (use of diplomatic mail, existence of an internationai
instrument) seem inapplicable.

74  See the same argument in respect to appointment of arbitrators, above under
6 (scope of assistance in the stage of the constitution of the tribunal).

75 See supra, note 30.
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provisional measures.”® The choice is up to the requesting party: the Law
on Arbitration provides that the arbitral tribunal may, at the request of a
party, order any party to take such interim measures of protection as the
arbitral tribunal may consider necessary in respect of the subject matter of
the dispute. The arbitral tribunal may alsc reguire any party tc provide
appropriate security in connection with such a measure. 7

At the same time the Law provides that a party to an arbitration agree-
ment may apply to the court to grant interim measures for the protection of
a claim. It is not incompatible with the arbitration agreement for a party to
request from a court, before or during arbitral proceedings, an interim
meafsgure for the protection of a claim and for a court to grant such a meas-
ure.

Since the wording of Art 16 of the Law is “unless otherwise agreed by
the parties”, the parties are free to regulate this issue differently. Un-
disputedly, the parties may agree that the arbitrators do not have power to
order interim measures. It seems that an agreement that would derogate
the jurisdiction of the state courts to grant interim measures would not be
binding for the courts, but it may be binding for a party that would be liable
for damages if this violated such an agreement. Even such a liability would
not exist in case the court's interim measures were the only viable option,
eg when the tribunal is not yet appointed.

The form and content of an interim measure is not provided by the Law.
But, as already mentioned, an “award” is defined as a “decision on the
merits of the dispute”’® and it is clear that an interim measure would not
fail within such a description.” Since the interim measure is not a question
of the merits of a dispute but a question of a procedural nature, the form of
a procedural order shall be sufficient. Even if a tribunal would issue the
order under the title *award”, this would still be regarded as a procedural
order (falsa nominafio non nocet),

b Enforcement of interim measures

Since the purpcse of interim measures is to prevent imminent harm, eg
preserve perishable goods, protect the claim etc, it is usually expected that
the parties perform or undertake an interim measure ordered by the
tribunal voluntarily. If the party does not wish to perform such a measure
voluntarily, the opposite party may request the enforcement of the meas-
ure granted by the arbitral tribunal befere the competent court.

The arbitral tribunal obviously cannct compulscry enforce its own
measures. The enforcement in such cases must be asked from the state
76 See Trva, Priviemene mjere osiguranja u arbitrazi [Interim measures of

protection in arbitration], Zbornik Pravnog fakulteta u Rijeci (Suppl 1998)
713-744.

77 See Art 16 (1) LA.

78 See Art 44 LA,

79 See Art 2 (1) point 8 LA,

80  Although the LA dces provide that "the arhitral tribunal, besides final awards,
can make partial and interim awards”, the term inferim award in this trans-
lation refers to a special type of the award (medupravorijek, Zwischenurtef,
Zwischenschiedsspruch) that does not deal with interim measures.
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court {since the arbitral tribunal does not dispose of any ferceful means of
anforcement). The approacned court shali enforce an interim measure
granted by the arbitral tribunal as if it is enforcing its own interim measure.
The competence of the court and proceadings of the court shall be
determined according to the general rules of the Law on Enfercement.

Additionally, Art 43 (8) LA provides that the provisions of the Law on
Arbitration regarding court jurisdiction shall not affect the application of the
provisions on the jurisdiction for the ordering and enforcement of pro-
visional measures of the Law on Enforcement.

Regarding the content of the interim measure, the law does not specify
types of interim and preliminary measures. The Law only states that it will
grant such interim measures as consicered necessary in respect of the
subject matter of the dispute. This could include preservation of perishable
goods, preservation of the value of a particular property and similar. It is
questionable, whether the arbitrators may issue an order that would be
directed towards third persons that are not covered by the arbitration
agreement (eg request a bank to block an account of a party).

The Zagreb Rules 2002 provide in Art 26 (2) that an “interim measure
shall be issued in the form of an order and shall be reascned”. Only in
exceptionally urgent cases may an order for an interim measure be issued
without reasons. If recourse to the court is required for the execution of an
interim measure, or if the cpposing party $o requires, a reasoned written
record of the order for the interim measure shall be made. If recourse to a
court abroad is required to enforce the interim measure, the arbitral
tribunal may issue the interim measure in appropriate form.?’

¢ Right to be heard and interim measures

The general principle is that the parties before an arbitral tribunal shatll be
treated equally, and they shall have the rights to respond to statements
and claims of their adversary. In order to secure due process and equal
treatment of parties, the arbitrators shall attempt to disclose their opinions
and give appropriate explanations in order to evaluale all relevant and
factual legal issues (here necessity of an interim measure).*

In the context of granting interim measures, the Zagreb Rules 2002
cffer a little breader solution since they provide that the “arbitrai tribunal
shall in principie order an interim measure only after the other party has
beenagiven an opportunity to respond to the request for interim meas-
ure”.

Exceptionally, the arbitral tribunal may order an interim measure with-
out giving the other party an opportunity to respond to the request if the
requesting party satisfies the arbitral tribunal that it is necessary to
proceed in this manner in order to ensure the efficacy of the interim meas-
ure requested. In such cases the party requesting the interim measure
must disclose to the arbitral tribunal ali circumstances relevant to the ar-
bitral tribunal’s decision and shall give an undertaking to pay any damages

81 See Art 26 (2) Zagreb Rules 2002.
82  See At 17 LA
83  See Art 26 (1) Zagreb Rules 2002
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caused to the other party by reason of failure to disclose ta the arbitral
fribunal any relevant information that it knew or should have known. The
arbitral tribunal shall in any case give the other party opportunity to re-
spond to the request as soon as it would be possible in due course. After
having received the response by the other party, the arbitrators shall re-
consider its decision cn the interim measure ordered.

Although the party has the possibility to ask interim measures from
both the tribunal and the court, the arbitral tribunal is usually the batter
solution, particularly because the arbitrators are accustomed with all facts
of the case and could probably better evaluate the necessity of an interim
measure. At the same time the tribunal has no power to enforce such a
measure, so in case of default the measure will have to be enforced by the
court.

During the enfercement of an interim measure issued by the arbitral
tribunal, the court of enfercement may. according to the opinions vaiced in
the doctrine, adjust and review the arbitrators’ order on interim measures,
limiting itself to the grounds that the court would examine if it would be
directly requested to issue a preliminary measure.” However, the essence
of the order would have to be preserved.

C Post-arbitral phase

1 Effects of an arbitral award

The award of the arbitral tribunal has the force of a final judgment (res
judicata) towards the parties, unless they have expressly agreed that the
award may be contested by an arbitral tribunal of a higher instance.® This
means that the award has the same effect as a final and binding court
judgment.

Since in a very few, if any, arbitrations parties agree on an appeal
against the arbitral award, this means that an award becomes a res
judicata in principle immediately after it is made. In crder for an award to
become enforceable, the award must be delivered to the defendant,

The Law on Arbitration also contains an express provision on the ne bis
in iderm effects of domestic awards in respect to later court proceedings. If
an issue of existence of a right aor a legal relationship occurs in court pro-
ceedings, and such issue was already decided in the dispositive (opera-
tive} part of a domestic award, the court shall be hound by the decisicn on
this issue, unless it finds that the subject matter was not arbitrable or the
award was contrary to public policy.®®

The arbitral institutions keep the record of delivery of awards. The
awards shall be delivered by mail with confirmation of delivery follawing
the rules of written communications. The arbitral institutions may also have
a separate internal review procedure in respect to the awards that has to

84 See Triva, Zbornik pravnog fakultete u Rijeci (Supp! 1998) 713-744.

85 See Art 30 LA

86 See Arl 39 (3) LA, The court, however, does not take into account the
domestic awards ex officio but only upon a party’s request.
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be completed prior to the final making of the award — eg a scrutiny cf the
awards as provided in Art 30 Zagreb Rules 2002.

The Zagreb Rules 2002 state that the Secretary General may issue a
cerlificate on the validity and enforceability of the award (Art 28 {2) Zagreb
Rules 2002}

In order for the award to be effective, there is no legal requirement of
deposition, registration cr authentication of the award. But to ensure legal
security, arbitral institutions almost always deposit at least one original
copy of the award. The parties may also expressly agree on the need to
depasit or certify an award (Art 46 (1} LA). In this case, the fulfiment of the
contractually agreed conditions may be an additional condition for the
validity and finality of the award.

2 Setting aside/review of an arbitral award

a Grounds for setting aside

The arhitral award may be contested by an application of a party for
setting aside before a court of law. Seiting aside procedure and the
grounds for setting aside are provided in Art 36 of the Law on Arbitration.
They mostly follow the UNCITRAL Maodel Law and Art V of the New York
Convention.®” The grounds for setting aside could be categorised in two
main groups of reasons:

The party making an application must prove that:

a) there was no agreement to arbitrate or the agreement was not valid (in-

validity of the arbitration agreement);

a party to the arbitration agreement was incapable of conciuding the

arbitration agreement {incapabhility of a party});

¢} preper notice about commencement of the arbitral proceeding was not

given, or the party was otherwise unable to present the case (refusal of

the right to be heard);

the award deals with a dispute net contempiated by submission or de-

cides upon matters beyond submission to arbitration, provided that the

matters submitted to arbitration can be separated from those not sub-
mitted, so that only part of the award may be set aside {(exceeding the
scope of arbitraticn);

e} the composition of the arbitral tribunal was not in accordance with the
Law on Arbitration or a permissible party agreement and this fact could
have influenced the content of the award (improper composition of the
fribunal);

f} the award has no reasons of statement, was not signed or has no for-
mal requirements proscriped by the Law on Arbitration (invalid com-
position of the award).

Those grounds are reviewed only upen request of the party. The bur-
den cf proof is with the party making the application for setting aside.

b

-

(=8

87  This provision differs from the former provision of the Code of Civil Pro-
cedure.
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The court shall ex afficio review an award an the following grounds
even if the party did not raise them in an appiication for setting aside:

a) the subject matter was not capable of being settled by arbitration:
b} the award is in conflict with the public policy of the Republic of Groatia.

There may be one more ground for setting aside that must be ex-
pressly agreed by the parties in their arbitration agreement. The arbitral
award may be set aside on the basis of new facts and evidence, provided
that the party — the claimant in setting aside procedure — could not use
such facts or ewdence in the previous arbitration proceeding for reasons
beyond his fault.*®

The application for setting aside is the only permissible remedy in court
proceedings against arbitral awards. As seen from the mentioned grounds
for setting asice, the aim of an application for setting aside is naither to
revise the content of the award and to recpen the proceeding nor to review
the arbitrator’s decision on the merits. The grounds for setting aside
invalve in principle only the gravest fundamental errors that could occur
during the arbitral proceeding. The only exceptions are the two grounds
the court examines ex officio. Therefore, the court shall not enter into a
retrial, discovering all factuai errors, errors in application of the substantive
law, or any errors in the composition and the content of the award, eg
computatuonal errors, clerical ar typographical errors or errors of a similar
nature ®

The application for setting aside shall be made to the Commercial
Court in Zagreb (in commercial matters) and to the County Court in Zagreh
{in all other matters). In that way territerial jurisdiction has been sustained.
The Supreme Court of the Republic of Croatia shall decide upon challenge
as a second instance court after filing an appeal against seccnd instance
judgments of the County Court in Zagreb {in non-commercial matters),
while the High Commercial Court decides upon appeals against the de-
cisions of the Commercial Court.™

b Ordre public — a ground for setting aside

Ordre pubiic (or public policy) and arbitrability are the grounds for setting
aside that the court must examine on its own initiative. The Law on Ar-
bitration states that an arbitral award may be set aside if the court finds,
even if the party did not raise this ground, that the award is in conflict with
the public policy of the Republic of Croatia (Art 26 {2) point 2b). Through

88  Earlier, before the Law on Arbitration, setting aside could always be re-
quested if the new facts and evidence were found on the basis of which an
award more favourable to a party could have been made if these facts would
have been known or evidence produced in the hearings. The earlier provision
relied on the analogous application of the reasons for reopening of the
proceedings in court litigation (priediog za ponavianje, Wiederaufnahme-
kfage). The current text practically abandons new facts and evidence as a
reason for setting aside, since the clauses that would expressly permit this
reason for setting aside will be rather rare.

8%  See more in Chapter IV 8.

90 See Uzefac, Croatian Arbitration Yearbook, Vol & (1999) 55-73.
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public policy issues the state court may exercise the control over the
merits of the dispute. Setting aside, recogrition and enforcement of the
award may be refused on this ground. .

The question of the interpretation of the term “public policy” and the
guestion how extensively it should be applied are alwgys arguable. The
general attitude in arbitration circles is that “public policy” should be ap-
plied as narrowly as possible especially in international cases. in prac_tlce
there are only a few cases of a successful setting aside of an arbitral
award because of this ground.®' .

If the court finds that the arbitral award is in conflict with the public
policy or the subject matter of the dispute is not capable of beinglsettled
by arbitration, the court shall declare the arbitral award null and void. This
proclamation may be made in a setting aside procedure or a procedure of
recognition and enforcement where the court also take these two reasons
into account ex officio. However, the declaration of nullity would oniy ha\{e
the final force in setting aside proceedings where it is decided as a main
issue, whereas in the recognition and enforcement proceedings it will only
be a preliminary issue that does obtain the force of res judicata.

¢ Time limits for the application for setting aside

The time limits for application for setting aside experienced great changes
in the recent reform of the arbitration law. According to the Law an
Arbitration, the party has three months to make an application for setting
aside to the court, starting from the date on which the party making the
application received the award. in case of an additional award or the cor-
rection and interpretation of the award, the three months period starts from
the date on which the party received the decision of the arbitral iribunal on
either of the requests .

After three months there are no more pessibilities for an application for
setting aside. The apphcatlon itself shall be regarded as inadmissible
regardiess of the grounds.® The only ground that could be raised after-
wards is public policy that could be raised in enforcement procee_dmgs at
any time. After expiry of the three months time limit, the domestic award
could become irrefutable but at the same time unenforceable in the Re-
public of Croatia.

3 Re-opening of proceedings

An innovation in the arbitral proceeding is the possibility to reopen the
arhitration proceeding during and after the setting aside procedure. When
deciding upon application for setting aside, the court may, where ap-
propriate and so requested, suspend the setting aside proceedings for a
period of time determined by the court to give the arbitral tribunal an

91 See Sikirid, Arbitration and public policy, Croatian Arbitration Yearbook, Vol 7
{2000) 85-113.

892 See Art 36 (3) LA.

93 Previously the period for setting aside was 30 days (Art 486 (1) CCP) but
within an absolute time limit of five years (former Art 486 (2) CCP)
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opportunity to resume the arbitral proceeding or to take such cther actions
that could, in the tribunal’'s opinion, eliminate grounds for setting aside.

This possibility to reopen arbitral proceedings is contrary tc the prin-
ciple that applies in litigation, ie that cnce the decision has been
pronquncgg and dispatched, there is no more possibility to reopen pro-
ceedings.™ Despite mentioned, this possibility corrects some provisions of
_the Law such as the ones that the award shall have the force of a final
Jngment unless the parties agreed that it may be contested by an arbitral
tribunal of higher instance (Art 31 LA} or that the proceedings are con-
cluded by final award (Art 32 (1) LAY, The functions of arbitrators terminate
upen conclusion of the proceeding except when either a correcticn, an
Interpretation, a special award on costs must be rendered, or when there
are grounds for suspension of proceedings or setting aside of an award.

If the arbitral award is suspended for reasons other than existence and
validity ef the arbitration agreement, such an arbitral agreement shall be a
vaiid legal base for a new arbitration in the samea dispute. In that way the
court may send back the case and decide that the tribunal should repeat
the proceeding. In case of doubt, by request of a party, the court may
issue a separate ruling to this effect (Art 37 {1) LA). The court could in the
same way send the award to the arbitral tribunal for reconsideration.

In all other cases, if the award was set aside, the parties are free to
_conclude a new arbitration agreement and initiate a new arbitral proceed-
ing in the sama dispute (Art 37 (3) LA).

4 Other means of recourse

Setting aside is the anly possible legal remedy against arbitral awards in
Croatia The Zagreb Rules 2002 explicitly provide that “no appeal to the
arbitral tribunal of higher instance is allowed against the award” *

There have been some doubts whether a constitutional complaint may
bg filed with the Constitutional Court of the Republic of Croatia if the con-
ghtutiomal rights of a party were viclated by the arbitra! award. At the same
time, a constitutional complaint is allowad only where no other remedies
are avaiiable. The Constitutional Court ruled that such an action could be
taken only against decisions of courts of law {court judgments in setting
aside proceedings) but not against decisicns of arbitral bodies — arbitral
awards — as such.”’

5 Enforcement of a domestic award

a General

Dome;tic .awardsl are those where the designated place of arbitration
{seat} is situated in the territory of the Republic of Croatia and therefore

84 See Art 36 {4 LA

95 See Art 234 (1) CCP.

96 See Art 27 Zagreb Rules 2002.

87  See Triva, Constitutional Complaint as means for setting aside arbitral award
Croatian Arbitration Yearbook, Val 8 (2000) 107-138. ‘
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domestic awards are those made and rendered in the territory of the
Republic of Croatia. The difference in procedure between domestic and
foreign awards is that a domestic award requires cnly enforcement while a
foreign award requires recognition and enforecement.

Therefore, a domestic award does not need special leave for enforce-
ment (exequatur). Since the award has the power of a final and binding
court judgment, the award shall be enforced through the application for
enforcement before the competent court in the same way as a counrt
judgment. Without entering into the subject of dispute, the competent court
shali automaticaily order the enforcement of the award.

The court may refuse to order enforcement only for two reasons: if the
subject matter was not capable of being settled by arbitration (arbitrability),
or if the enforcement would be contrary to the public pelicy of the Republic
of Croatia {(pubiic policy issues) (Art 39 (1) LA). During the enforcement
procedure the competent court takes intc account these two reasons ex
officio.

In relation to the setting aside procedure, the court shall not take into
account grounds for setting aside including arbitrability and public policy
as grounds for refusing enforceability if an application for setting aside
founded on the same reasons was already finally rejected.98 This means
that the court may not refuse enforcement of an arbitral award if those
grounds were already raised in proceedings for setting aside and if the
competent court found in a separate proceeding that these grounds did
not exist.

According to Art 43 LA, the competent court for enforcement of awards
when dealing with commercial cases is the Commercial Court in Zagreb
and for cther cases the County Court in Zagreb. Enforcement is governed
by the provisicns of the Law cn Enforcement.

b Declaration of enforceability

As already ncted, in domestic arbitration the awards are directly en-
forceable — no special leave for enforcement is needed. Whereas the en-
forceability is automatically presumed, the enforcement court may still
refuse enforcement, but oniy for two reasons: lack of arbitrability and
violations of public policy. This could lead to the possipility that an award,
although irrefutable {due to the expiry of the time limits for setting aside)
may still be unenforceable (at least in the Republic of Croatia).

All other legal remedies in the process of enfercement are outside the
scope of arbitration law. Since the same rules as for the enforcement of
court judgments apply, an appeal may be lodged only on very limited
grounds. Appeals usually concern external and new circumstances like
voluntary fulfilment of the claim or other ways of ceasing an chligation, or
issues related to party capacity, or the method of enforcement. The possi-
bility ic appeal tc a higher court is very limited and it applies only in rare
cases. The appeal generally does not suspend the further course cf en-
farcement.

98  See Arl 39 (2) LA; the same solution is provided in § 1060 of the German
ZP0.
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The court conducting the enforcement proceedings shall not enter into
the merits of the arbitral tribunal's decision. It should just examine whether
formal requirements are met (sufficient number of copies, attached docu-
ments etc). The decision on enforcement should be made unless the court
establishes the existence of the previously enumerated grounds that it
examines ex officio.

¢ Procedure for the declaration of enforceability

The party seeking for enforcement of an award must enclose the criginal
or a duly certified copy of the award. If the award was not made in the
Creatian language, a duly certified translation of the award into Croatian
language must also be enclosed.” No other documents are needed for
enforcement of domestic awards. In particular, the requesting party is no
longer required to submit the arbitration agreement, because the burden of
prcof on the issue of the lack or invalidity thereof lies on the other side. In
the process of recognition and enforcement of a foreign award, however,
the applicant should also supply the original arbitration agreement or its
duly certified copy

If the proceedings for setting aside of an award or for the suspension of
a foreign award have been commenced before a competent court, the en-
forcement court may, if it considers appropriate, adjourn its decisions until
the termination of these proceedings and may, upon motion of the party
requestlng; enforcement, order the opposite party to provide appropriate
gecurity. ~ In both cases the decision depends on the discretion of the en-
forcement judge.

d Determination of validity of domestic awards

In practice the parties who have obtained an award may sometimes wish
to ascertain that their award will not face the eventual risk of non-en-
forcement due to the existence of the qualified grounds (violation of public
policy, non-arbitrability). Therefore, the LA in Art 39 (4) authorises a party
that has a legal interest to request a court to certify the non-existence of
these grounds. Parties may have an interest in a declaration in particular
as regards to condemnatory awards that require a longer period for volun-
tary performance. In such a way a confirmation of the validity of the award
can be abtained before the moment when eventua! enforcement may be
requested. Some authors see this as a suf generis equivalent of the recog-
nition of domestic awards.

99  See Art 47 LA,

100 Naturally, this refers only to situations in which the parties have used the
conventional written form for agreeing to arhitration. 1t should be noted that
the LA now provides softened rules on the form of the arbitral agreement that
sometimes exclude existence of a paper document.

101 See Art 48 LA,

102 See Giunio, Croatian Arbitration Yearbook, Vol 8 (2002} 191-218.
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e Legai remedy

The enforcement proceedings follow the same procedure as the enforce-
ment of a court judgment. When deciding upon a request for enforcement,
the court shall examine whether the requirements for enfercement are met
and whether all documents are submitted. The court may seek an ex-
planation from the arbitral tribunal that rendered the award, the parties, a
court or a notary public or some third persons with whom the award was
deposited pursuant to the agreement of the parties.'® The court may also
exceptionally decide upon a request for enforcement ex parte.

In the enforcement proceedings, the court shall provide oppertunity to
the opposing party to be heard “unless this would jeopardise the success-
ful implementation of enforcement”.**

The Law on Arhitration does not provide for legal remedies against
court decisions on the enforcement of domestic arhbitral awards. This is
jcgical since a decision on enforcement of an arbitral award is a decision
of a state court and therefore outside the scope of arbitration law. Since
the same principles apply to the enforcement of court judgments and to
the enforcement of arbitral awards, also the same reasens for appeal ap-
ply. The reasons for appeal against court decisions on enforcement are
limited. They usually concern external and new circumstances or issues
related to the method of enforcement. The appeal regularly does not sus-
pend the implementation of the enforcement measures.

€ Recognition and enforcement of foreign arbitral awards

a General

Arbitral awards have the nationality of the country in which the place of
arbitration is situated (Art 38 LA). Therefore, a foreign arbitral award is an
award made outside the territory of the Repukblic of Croatia. Different from
domestic awards, foreign arbitral awards require a procedure for recog-
nition and enforcement and therefore an exequatur is necessary.

The Republic of Croatia is a signatory of the 1958 New York Con-
vention on the Recognition and Enforcement of Foreign Arbitral Awards. It
became member of the Convention after succession to the former
Yugoslavia that ratified the Conventlon in 1981. According to the Decision
on Sovereignty and Independence % all international agreements that
were in force in former Yugosiavia should apply or remain valid in the
Republic of Croatia unless they were contrary to the Constitution of the
Republic of Croatia and provided they were in accordance with inter-
national rules and principles. In respect to the New York Convention, the
succession was notified in July 1993.'%

103 See Art 49 (1) LA.

104 See Art 49 (3) LA. When deciding on recegnition of the awards (gventuaily in
combination with the claim for enforcement), the court should aiways give the
opposing party the right to present its case. This in practice refers o foreign
awards that need to be reccgnised before enforcement may be sought.

105 Decision No 31/95, pcint |l of 8 October 1991.

106 See infra under I {(Sources of private internaticnal law).
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The Republic of Troatia, when notifying the succession to the Con-
vention, did keep the reservations of the former Yugoslavia. The Conven-
fion shall apply:

1. only to the recognition and enforcement of awards made in the territory
of another Contracting State (reciprocity reservation);

2. only to differences arising out of legal relationships, contfractual or non-
contractual which are considered as commercial under Croatian law
fcommercial matters reservation);

3. only to these arbitral awards which were adopted after the Convention
came info force {no retrospective effect reservation).

In addition to the New York Convention, recognition and enforcement
of foreign arbitral awards is also governed by the rules of the Croatian Law
on Arbitration'®” and the Croatian Law on Courts.'™ Application for recog-
nition and enforcement can be made before the Commercial Court in
Zagreb. If the application and enforcement is sought under the provisions
of the Convention, those provisions shall prevail over provisions of do-
mestic legislation.

b Grounds for recognition and enforcement of an arbitral award

AtV of the New York Convention and the Croatian Law on Arbitration
generally provide for the same grounds for denial of recognition and en-
forcement. There are only rrinor differences; eg Croatian Law on Arbi-
tration prevides expressly for refusal of recognition if the award contains
no statement of reasons or lacks signatures as required by the Law on
Arbitration.'™

According to the Lav on Arbitration, a foreign award shall be recog-
nised as binding and ¢« .all be enforced in the Republic of Croatia unless
the competent court e« ablishes the existence of a ground for setting aside
or it finds that the award has not yet become binding on the parties or it
has been suspended or set aside by a court of the country in which, or
under the law of which, that award was made {country of nationality of the
award}.

The reasons for the denial of recognition and enforcement of the award
under Croatian law are the following:

a; there was no agreement to arbitrate or the agreement was not valid —
invalidity of arbitration agreement;

b) a party to the arbitration agreement was incapable of concluding the
arbitration agreement — incapability of a party;

c) proper notice about commencement of the arbitral proceeding was not
given, or the party was otherwise unable to present the case — lack of
fair trial;

d) the award deals with the dispute not contemplated by submission or
decides upon matters beyond submission to arbitration, provided that

107  See Arl 43 (1) LA,

108 See Art 19 (5) Law on Courts.

108 In fact, this is not a significant departure, since these reasons may ba viewed
as one sub-instance of the procedural errors from the New York Convention.
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the matters submitted to arbitration can be separated from those not
submitted, so that only part of the award may be set aside — tran-
scending the scope of agreement;

e) the compositicn of the arbitral tribunal was not in accordance with the
Law or party agreement and this fact could have influenced the content
of the award — improper composition of the tribunal;

f) the award has no reasons of statement, was not signed or has no
formal requirements provided by the Law — improper composition of the
award;""” _

g) the subject matter of dispute is not capable of being resclved by arhi-
tration under the law of the republic of Croatia or;

h) the award is contrary to the public policy of the Republic of Croatia. '’

Public policy issues provide a limited opportunity for the court to exer-
cise control over the judgment of a arbitral tribunal and the merits of the
dispute. In relation to foreign awards this question is even more important
since international public policy is involved as well. In Croatia there have
been no court decisions regulating this issue although it could be expected
that the stricter rules should apply. Since the award shall be enforced in
Croatia, an inclination towards Croatian public policy couid be expected.

Only the questions of arbitrability and public policy as grounds for the
refusal of recognition and enforcement shall be censidered ex officio while
all other grounds shall be considered cnly at a party's request.

Regarding the relation between application for setting aside and appli-
cation for recogniticn and enforcement it could be said that if a party did
not make application for setting aside of the award in due time in a foreign
country, it could still make objecticns in the procedure for recognition and
enforcement. Of course, the part\( may only do this under the provisions of
the Croatian Law cn Arbitration. '

During the procedure for recognition of a foreign award, the court
should always give the opposing party the opportunity to be heard. The
decision on recogniticn and/or enforcament must contain greunds of that
particular decision — statement of reascns.' ™

There is no pessibility for the parties to waive the consideration of the
grounds for the refusal of recognition/enforcement by the state court
before the arbitral tribunal has rendered the award (the only exception
relates to new facts and evidence, since this reascn — by default not
applicable — depends on the will of the parties).

The Law states that if the proceedings for setting aside of an award or
for suspension of a foreign award have commenced before a competent
court, the court asked to recognise and enforce the award may suspend
proceadings and adjourn its decision until the termination of these pro-
ceedings. Also, the court may, upon motion of a party requesling enforce-

110 These are the same reasons as for setting aside of the award. see Art 36 (2)
point 1 LA,

111 See Art 40 LA,

112 If application for setting aside of an award is not made in due time in the
Republic of Croatia, such an award shall become irrefutable but not en-
forceable.

113 See Art 48 LA,
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114

ment, ask from the oppenent to provide appropriate security.” * The same

rule is previded in the New York Convention.

¢ Procedure for declaration of enforceability

The procedure for recognition and enfarcement of foreign awards shall be
initiated by filing an application for recognition and enforcement of a
foreign arbitral award (prijediog za priznanje i ovrhu). The original award or
a duly certified copy together with the original arbitraticn agreement or a
duly certified copy of the agreement must be attached to the application. If
the award or the agreement were nct made in the Croatian language, a
duly certified translation of the award and the agreement into Croatian
language must also be enclosed.”

The application shall be made to the Commercial Court in Zagreb as
the competent court ratione causae (in commerctal matters) while in all
other proceedings apglication shall be made to the County Court in
Zagreb.'"® In proceedings for recognition of the award, the court shall give
the opposing party the opportunity to be heard. If the award was already
recognised in separate proceedings, and cnly enforcement is being
sought, the hearing of the other party will be provided by the court unless
this weuld jeopardise the successful implementation of enforcement. If no
reasons for annuiment of the award from Art 40 LA (grounds listed above)
are found, either at the request of a party or ex officio, the competent court
shall recognise and enforce the foreign arbitral award.

As already mentioned, the court shall refuse to recognise and enforce
the award if the party opposing the application proves that reasons for
setting aside exist {reasons from Art 36 (2) point 1 LA), or if the award has
not yet become binding on the parties or the award has been set aside or
suspended by a ceourt of the country in which, or under the law of which,
that award was made, or if the court found ex officio that the subject
matter was not arbitrable or that recogniticn and enforcement was contrary
to the public policy.

Finally, the Law provides that a decision on reccgnition and/or enforce-
ment must contain a statement of reasons.

d Legal remedies

A complaint against a decision on recognition {if such a decision was
made in proceedings separate from the main issue) may be lodged with
the Supreme Court of the Republic of Croatia. The time limit is 15 days
from the delivery of the decision on recognition (Art 49 (5) LA). The legal
remedies in enforcement proceedings are governed by the national law on
enforcement. They are the same as in the process of the enforcement of
domestic awards (see supra).

114 See Art 48 LA

115 See Art 47 LA,

118 As Croatia has retained the reservation to the New York Conventicn regarding
the commercial nature of disputes, it is obvicusly only possible to apply for
recognition under the New York Convention before the Commercial Court.
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Il Private international law (PIL} in arbitration proceedings

A Sources of PIL

The choice of law rules applicabie to arbitration proceedings are contained
partly in national arhitration law, and partly in ratified international con-
ventions. According to the provisions of the Constitution, ratified interna-
tional conventions take precedence over the rules cf national law, so that
national law provisions apply only in the absence of special provisions of
international conventions.

As to national law, the most important source for arbitration is the Law
on Arbitration. Conflict of laws rules are alsc contained in the Conflict of
Laws Act (CLA) and in some special statutes on maritime matters and air
navigation.

Croatia ratified a large part of the relevant muitilateral conventions,
mostly by succession (effective from the date of state independence, ie of
8 October 1991). Here is the list of multilaterai conventions concerning ar-
bitration issues:

1. New York Convention on the Recognition and Enforcement of Foreign
Arbitral Awards {1958);

2. Geneva Protocol on Arbitration Clauses (1923),

3. Geneva Convention on the Execution of Foreign Arbitral Awards (1927);

4. European Convention on International Commercial  Arbitration
(1g61),""

5. Washington Convention for the Settlement of Investment Disputes
between States and Nationals of Cther States (1965

There are also a number of relevant bilateral treaties, such as the
treaties on legal aid in civil matters, as well as bilateral treaties for the
protection of foreign investments, and trade agreements.'" Only a few of
them contain conflict of laws rules.'

Until 2001 rules of private international law were mainly the same for
national courts and arbitration proceedings, partly due to the fact that they
were contained in the same Act — the Conflict of Laws Act. However, after
enactment of the Law on Arbitration this parailelism is increasingly being
abandoned, so that now the most important rules for arbitration pro-
ceedings are regulated separately.

117 The accession to the multilateral instruments guoted from 1—4 was notified on
26 July 1983, with retrospective effect to 8 October 18991.

118 Croatia ratified the Washington Convention on 28 January 1998, and the
convention entered into force in Croatia on 22 October 1998,

119  Atthe end of 2003, Croatia had signed 49 bilateral investment treaties (BiTs),
25 of them at that time in force. There are also a number of bilateral irade
agreements, among them treaties with Albania, Austria, lran, Japan, Korea
and Switzerland. The full status of bilateral instruments may be obtained from
the Croatian Foreign Ministry (see http:/fwww.mvp.hr).

120 See Sajko, The Substantive Law Applicable to International Commercial
Disputes According to Croatian Law and Arbitral Practice. Croatian Arbitration
Yearbook, Vol 1 (1994) 68.
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B The law applicable to arbitration agreements

The Law on Arbitration 2001 has strongly affirmed the principle of party
autcnomy in the choice of applicable law, Under Art 6 (7) LA, the law ap-
plicable to the validity of an arbitration agreement rafione materiae will in
the first place be the law designated by the partles The parties may make
their choice either expressly or by [mpllcatlon ' Some restrictions with the
scope of choice of faw may be imposed in special legislation — eg in rules
on air 1&ransporta‘uom1 Limitations may concern cases that have only a
slight international element, for protection of one contractual party, or for
avoiding violations of the rules of public pohcy

If the parties failed to designate such applicable law, the applicable law
will be the law applicable to the substance of the dispute or the law of the
Republic of Croatia {(Art 8 (7) LA). This means that the agreement will be
deemed to be valid either if it is valid under the applicable substantive law,
or under the national rules that apply to substantive validity of contracts.
The underlying policy was to favour the validity of the agreements, and
thus support the will and intention of the parties.

The rules regarding the form of an arbitration agreement are generally
excluded from the choice of law according to party autonomy, Being the
most fundamental procedural provisions, they are provided by mandatory
rules of Art 6 (1)-{6) LA. Admittedly, aithough the approach to protect legal
certainty and require the written form for validity of the agreement has
remained valid, these rules have been considerably softened, loosening
even the standards set by the UNCITRAL Model Law."** However, parties
are not allowed to deviate frcm these rules.

Regarding the capacity of the parties, the LA in Art 7 (1) provides that
the capacity is governed by the law that is applicable to respective natural
and legal persons and other entities. This will be in principle the law where
the legal person was incorporated, or the national law of the state whose
citizen the natural persan is. If this is Croatian law, the LA in Art 7 (2) al-
ready contains a direct provision that declares Croatian natural and tegal
persons as capable of concluding arbitration agreements and being
parties to arbitration, and, tc exclude any doubt, alsc reconfirms the same
rule for the state (Republic of Croatia) and its units of local and regional
self-government.

The law that governs the power of attcrney of agents concluding the
agreement in the name of their principals is not specifically provided in the
LA, but the regular rutes of private international law will be applicable.
Accordingly, the governing law for such contracts is primarily the law
chosen by the parties. If parties have not selected the law apglicable for
the validity of the power of attorney, the applicable law will be the law that
is most closely connected with the matter. Under Art 20 of the Conflict of

121 See for older law Sajko, Croatian Arbitration Yearbook, Vol 1 (1994) 69-70.

122 See Arts 176-184 of the Law on Obligations and Basic Property rights in Air
Navigation of 1898 (Off Gaz 132/1998),

123 5afko, Croatian Arbitration Yearbook, Vol 1 (1954) 89.

124 In this respect, Croatian law has followed the recent efforts of the UNCITRAL
to reform the written form requirement for arbitration agreements
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Laws Act this will be the law of the place where the attorney had his seat
at the time of issuing the power of attorney.'**

Croatian law provides rules applicable to the power of attorneys in
various acts, such as the Law on Obligations, the Law on Aftorneys and
the Ccde of Civil Procedure. The LA does not contain any departing rules,
except for a very important provision that abolished one of the most fatal
restrictions that existed prior to 2001. Namely, the Law on Obligations
provided that attorneys could not conclude arbitration agreements on
behalf of the parties without an express power of attorney issued in
writing. As this requirement did not correspond to the reality of a number
of business transactions (()making, inter alia, arbitration in maritime disputes
practically impossibie),12 the Law on Arbitration has repealed this pro-
vision of the Law on Obligations and replaced it by a contrary rule stating
that the “authority to conclude the maln contract implies an authority to
conclude an arbitration agreement

C The law applicable to arbitration proceedings

1. Unlike proceedings in national courts that are governed by the rules that
the parties cannot derogate by their agreement, the principle of party
autonomy also applies in arbttratlon proceedings. Echoing the approach of
the UNCITRAL Model Law, '*® the Law on Arbitration provides ihat “parties
are free to agree, directly or by reference to any estabiished set of rules, a
statute or in othar appropriate manner, the procedure to be followed by the
arbitral tribunal in the conduct of the proceedings”.'”” This means that
parties may either a) determine applicable procedural provisions in their
arbitration agreement or in any later annex thereto (direct choice cf pro-
cedural rules); b) refer in their agreement to a sufficiently defined set of ar-
bitration rules (choice of institutional or ad hoc arbitration rules}; c) define
the applicable law by reference to a statute (cerfain legislative act that
contains procedural rules cr a corpus of national arbitration law), or
d) make any other appropriate determination of rules applicable to pro-
ceedings.
In practice, parties use their freedom to determine the procedure
mainly by reference to certain arbitration rules {alternative b)) and, to a
much lesser extent, by inserting direct procedural rules in their arbitration
clauses. It is really very rare that parties choose applicable procedural law
by reference to any national arbitration legislation. Anyway, after 2001,
selection of forelgn procedural law doas not any more affect the naticnality
125 In legal writing a combination of criteria of closest connection and the charac-
teristic action that follows the approach of Swiss and German legislation is
detached. See DikasKneZevic/Stojanovic. Komentar zakona o medunarodnom
privatnom i procesnom pravu [Commentary cf the Law on International Pri-
vate and Procedural Law] (1991) 79.

126 See Bravar/Obuljen, Avoiding Arbitration in Maritime Disputes: the Third
Person Syndrome, Croatian Arbitration Yearbook, Vol 4 (1887) 167-174.

127 See Arl8 and A 50 point4 LA {partly repealing Art 91 (4) of the Law on
OCbligations).

128 See Art 19 UNCITRAL Model Law.

126  Art 18 (1) LA.
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of arbitration proceedings: eg an arbitration conducted in Croatia under
procedural rules of Swiss arbitration law does rot result in an award that is
deemed foreign. "’

Procedural rules defined by the parties should not violate mandatory
provisions of the Law on Arbitration. However, there are only a few such
rules applicable to arbitration preceedings —~ in the first place the chosen
procedural rules may be in conflict with basic procedural fairness, ie the
rules on equal treatment of the parties and the right to be heard.”™’

As the Law on Arbitration applies both to national and international
qrbitrations, the right to choose procedural ruies applies irrespective of an
“infernationai” nature of the proceedings. Thus, even in arbitration pro-
ceedings regarded as "national”, it would be possible to select foreign
procedural law. While this, rather hypothetical situation, may make sense if
there is at least an economic “foreign” factor feg in disputes between
domestic companies owned by fareigners), it may be disputable whether
such a chaice weuld viclate public policy in “pure” national disputes.

2.In the absence of either express or implied choice of procedural law
by the parties, the procedural rules that will gevern the arbitration pro-
ceedings have to be selected by the arbitraters. The arbitral tribunal has
considerable freedom in this selection: it may conduct the arbitration “in
such a manner as it considers appropriate”. Arbitrators may use the same
methed of determination of precedural rules as the parties, ie they may
determine the rules of procedure either directly or by reference to a set of
rules, a statute or in other appropriate manner."* For the avoidance of
doubt, it is also provided that their right to determine procedural rules in
the absence of the agreement by the parties also includes the power to
determine the admissibility, relevance and weight of any evidence.”™

D The law applicable to the subject matter of the arbitration
proceedings

1 Choice of law by the parties

The principle of party autonomy in the choice of law is epitomised in the
right to select the law applicable to the subject matter of the arbitration
proceedings. This is also the most common optional choice that parties
use in the arbitration practice.

The Law on Arbitration has provided a rather extensive possibility to
choose the applicable law, fully in accordance with international stand-

130 Prior to the LA 2001, such a rule was contained in Art 97 (3} of the Conflict of
Laws Act (repealed by Art 50 point 2 LA).

131 See Art 17 (1)3-(2) LA,

132 See Art 18 (2) LA,

133 As the law of evidence may be considered in some jurisdictions as a strict
procedural law, this is the rule that was provided in UNGITRAL Model Law in
Ar‘F 19 (2) n fine. Although Croatian law generally does not have strict rules of
evidence and prefers the doctrine of the free evaluaticn of evidence, this rule
was retained from the UNCITRAL Model Law.
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ards."™ In Art 27 (1) LA it Is provided that “the arbitral triounal shall decide
the dispute in accordance with such rules of law as are chosen by the
parties as applicable tc the substance of the dispute”.

This provision enables the parties to choose either a particular national
substantive law, or a combination of various legal provisions of the legal
systems of different states. The phrase "rules of law” is extensive encugh
to cover also international and transnational legal sources, such as the
UNIDROIT Principles of Internationai Commercial Contract Law or the
Principles of Europzan Contract Law (Lando-Principles). Parties could
also opt for the application of /ex mercatoria.” > However, the selected
rules need to have a legal character and have to be sufficiently precise in
order to be quaiified as “rules of law”. Deciding “in equity” {ex aequo et
bono) does not fall into this category (see infra).

There are no specific rules as to the limits of the parties' freedom to
select the applicable law. According to the practice, there is no need for
the selected law tc have any concrete link to either parties, or the subject
matter: it could be any law, even fully remoie o the present dispute.
Furthermore, it often happens that parties choose some law “neutral” to
their national legislation {eg selection of Swiss law in a dispute between a
domestic party and a French or German party). However, although Art 27
LA does not expressly invoke matters of public poiicy, it should be
concluded that the law chosen for the merits may not lead to violations of
ordre public because an award made under such rules of law would run
the risk of being set aside ex officio,*® or of being refused enforcement in
Croatia.™

Another issue not precisely defined by law regards the timing of the
choice — ie wheiher parties may choose the law applicable after the
substantial contract is entered into, or whether they may later alter their
choice of law. In practice, selection of the applicable law happens by far
most often already in the main contract {or in the arbitration clause).
However, it is accepted that parties may subsequently change their
choice, or - if there was no choice — agree on the applicable law even
during the arbitration prc:)ceedings.w38 An additicnal argument for this
opinion may be found in the fact that Art 27 LA is placed in the chapter on

134 Art 27 LA exactly mirrors the provision of Art 28 UNCITRAL Modei Law.

135 A rather positive attitude iowards the application of fex mercatoria was
expressed even in the older legal writing. See Goldstayn/Triva, Medunarodna
trgovacka arbitraZa [International Commercial Arbitration] (1887) at 1.2.4;
1.2:32-54; 1.2:85-87; 1.2.177. However, under At 19 CLA (repealed by the
LA}, parties could only opt for application of foreign “law”. This was inter-
preted as an exclusion of the pessibility to opt for multiple national legisla-
tions, and did not clearly resolve the issue whether lex mecatorfa could be
opted for.

138 Upon application, an award shall be set aside if the court finds, even if none
of the parties has raised this ground, that “the award is in conflict with the
public policy of the Republic of Croatia” ~ Art 36 (2) point 2 b) LA.

137 See Arl 39 LA

138 Dika/KneZevié/Stojanovic, Komentar 75, Matid in Goldstain/Vedns/Makic,
Obvezno pravo (19879) 379. See also FTAC decision T-74/75, recognising the
choice of law of the parties expressed only at the main hearing
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the award and the termination of proceedings, and refers to the applicable
law having in mind the moment when the arbitral tribunal is about to make
its decision on the merits. The law does not stipulate whether parties may
restrict their choice to particular parts of the contract, or to a derogation of
the law applicable according to objective connection. Under the general
rule of party autonemy, it seems that such partial or negative choice of law
would be permissible. In our opinion, if parties have only excluded a par-
ticular law {eg law applicable according to a certain objective connection),
the arbitra! tribunal would have to act as if no (other) choice has been
made and find the (next) law which it considers to be most closely con-
nected with the dispute.

The law does not provide any specific rules on the method of selection
of the applicable law, either.™ In national arbitration practice, there is a
well established rule that parties may choose the lex contractus by refer-
ence, impliedly, or aven tacitly."™” Some arbitration clauses pointing to the
“law of the defendant party” were regarded to be valid, irrespective of the
fact that it was not knewn in advance which party would be the defendant.
The same applies in cases in which parties made an alternative choice of
two or more laws.™" If parties have not expressly determined the appii-
cable iaw {eg by express reference in the arbitration clause that “the dis-
pute will be decided by arbitration applying the rules of Croatian sub-
stantive law”), the arbitrators have to draw a conclusion on a possible
implied choice by a careful evaluation of a number of possible indicators.
Among such indicators the fellowing are enumerated in legal writing:
common naticnality of parties, usage of formal (type) contracts of a
particular national law, language and currency cof the contract, usage of
particular terms, forum of the arbitral tribunal etc. None of these indicators
may be loocked at in isolation from the whole context of arbitration,
especially not only the fact that parties have opted for a Croatian forum/
award (as cften in court proceedings in the older practice of international
trade litigation).'" In arbitral practice, arbitrators have in particular evalu-
ated the conduct of the parties during arbitration proceedings, concluding
eg that if both parties have invoked arguments based on a particular
‘natiqgw?al statute, they have tacitly accepted the application of its rules of
aw.

Parties may also confer upon arbitrators the power to decide the case
in equity (ex aequo et bono or en qualité d’amiable composifeur). How-

138  Except for an interpretative provision, adopted from the UNCITRAL Model
Law, according to which “any designation of the law or legal system of a
given state shall be construed, unless otherwise expressed, as directly
referring to the substantive law of that State and not to its conflict of laws
rules” (Art 27 {1} LA in fine}.

140 Dika/Knezevic/Stojanovic, Komentar 77,

141 Dika/KneZevié/Stofanovic, Komentar 77 (referring to the practice of the former
Foreign Trade Arbitration Court in Belgrade).

142  Dika/KneZevié/Stojanovid, Komentar 74,

143 FTAC decision T-111/74 (referred to in Dika/KneZevié/Stojanovié, Komentar
77
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ever, for such decisicn-making arbitrators need to have an express
authorisation of the parties -~ no implied or tacit choice is permissible.”*

It appears that Art 27 LA would not allow the parties to confer the
choice of applicable law to third persons (court, institution or some other
outside authority except the arbitral tribunal). Failing any designation of the
applicable rules of faw by the parties, the obligation to designate the
applicable law is ex lege transferred to the arbitrators.

The parties’ agreement on the applicable faw is most often contained in
the arbitration clause. It is an element cf the parties’ autonomy to agree cn
the method and modalities of the resclution of their dispute. Arbitral institu-
tions usually suggest it in their medel arbitration clauses, as an optional
clause."* Thus, the substantive validity of the parties' choice would alsc
be governed by the rules on the formation and validity of the arbitraticn
agreement, ie the applicable law would be the law to which the parties
have submitted it. If parties did not designate the law applicable to their
agresment, applicable would be the law applicable to the substance of the
dispute or the law of the Republic of Croatia.""® There are no special
formal requirements for the validity cf the parties’ agreement on the
applicable law. As the parties’ choice of law may be both express and
implied, it appears that the written form requirement for arbitration agree-
ments from Art 6 LA would not apply.

2 Choice of law by the arbitrators

in the absence of an agreement by the parties, the applicable law will be
determined by the arbitrators. As this is the default provision of the law,™’
there is nc need for the parties to confer this authority to arbitrators either
by express or implied statement of their will. If parties make such an
agreament conferring on the arbitrators the choice of law, such an agree-
ment would be redundant; as already stated, different designation of the
authority for determining the applicable law weuld not be permissible.

if arbitrators make the choice of law instead of the parties, the Law on
Arbitration does not refer to the application of the provisicns of the naticnal
choice of law rules that would otherwise be applicable to courts of law
{rules contained in the Conflict of Laws Act). Here, the Law on Arbitration
alsc departs from the UNCITRAL Model Law approach, ccntained pre-
viously in some arbitration rules,"® which would refer to the application of
law determined by the conflict of laws rules the arbitrators consider
applicable. Instead of an indirect link (peinting to certain national choice of
law rules), the Law provides a direct link, ie expressly determines the ap-
plicable choice of law rule. This is the criterion of the closest connection

144  See Art 27 (3) LA. More on ex aeguo ef bono arbitration in Sikiric, Arbitration
in Equity, Croatian Arbitration Yearbook, Vol 2 (19985) 125145,

145 See model arbitration clause of the PAC-CCC in Zagreb Rules 2002 —
appropriate suppiementary provisions: “(b) The substantive law of
shall be applicable”.

146 See Art 6 (6) LA

147  See An 27 (2) LA

148 See Arl 38 (1) of the Zagreb Rules 1992
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{application of the law that the arbitrators consider to be most closely
connected with the dispute).’*®

Althcugh the crlterlon of closest connection may he interpreted as an
ohjective connection,”™ the wording of the law provides considerable
discretion in the interpretation of the “most closely connected” clause.
Arbitrators do not have to find an absolutely objective connection - they
are due to apply the law they consider to be most closely connected. As
failure in the application of substantive law is not per se a reason for
setting aside, any bona fidle finding of the closest connection — irrespective
of eventual failure to establish an objectively closer (closest) link — will da.
However, arbitrators in practice still tend to elaborate extensively their
choice of law, and their finding of the closest cornection is usually well-
grounded in some national or internaticnal standards. The establishment
of the law of closest connection may follow from a careful assessment of
all relevant circumstances. It may also concur with seme of the typical
links, eg the theory of characteristic performance that is contained in
concrete choice of law rules of national law.”" In the arbitration practice of
the PAC-CCC. several arbitration tribunals used this theory, concluding
that “Croatian law wili be applicable if the characteristic performance —
production of goods their delivery and supply of equipment — had to take
place in Croatia”.

The choice of the arbitrators is considerably flexible, but there are sfill
some limitations. First, it appears that the arbitrators do not have the same
freedom as the parties with respect te the scope of their choice. While
parties may designate “rules of law”, the arbitrators have to apply the
“law”. Accerding to customary interpretation of the same rule contained in
the UNCITRAL Mode! Law, this would require that arbitrators designate
only one national legal system. The combination of saveral systems, ie
designation of the national law of different states as applicable to varicus
aspects of the parties relationship (dépecage), selection of international
conventions not yet in force, or choice of lex mercatoria seem to he

149 This choice of law rule was adopted from some recent national arbitration
legislation (eg German arbitration taw} and international acts (see European
Convention on the Law Applicabie to Contractual Obligations from 1980).

180 Eg arbitrators may (but are not obliged to) construe the closest connection for
contractual relations in the sense of Art 20 of the Conflict of Laws Act (de-
fining closest connection for particular types of contracts).

151 The examples mostly refer to the seat or residence of the party that has to
undertake the action characteristic to the legal relationship: eg for sales
contracts the law of the seller's seat or residence would applicable; for con-
struction contracts the law of the seat or residence of the contractor; for wark
contracts the law of the seat or residence of the employes etc. In a few cases
the law of the characteristic contract would be the law of the place where the
characteristic performance is taking place, eg for money claims from labour
contract the taw of the place where work is {was) taking place would be
applicable. See Art 20 CLA.

152 Arbitral awards of the PAC-CCC IS-P-5/03 of 24 May 1994; IS-P-12/33 of

13 April 1994 (excerpts published in Croatian Arbitration Yearbook, Vol 2

(1895) 213).
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excluded.'™ As to the decision-making ex aequo et bono (‘reasonable

discretion of the arbitrator”}, it has already been stated that the arb]tra_tors
do not have such autherity without an express authorisation by the parties.

3 Otherissues — general questions

a Trade usages

Irrespective of the method of determination of the applicable law (direct
choice by the parties, designation by the arhitrators), in all cases the ap-
plicable usages of trade (ar other relevant usages) have to be taken into
account by the arbitrators. "™

b Renvoi

Croatian naticnal law recognises renvoi. Art 6 of the Conflict of Laws Act
applicable to court proceedings provides that, in the application of the law
of a foreign state, its conflict of laws rules will be taken mto account if they
refer back to Croatian law, this law will be apphcable ® However, the
approach of the Law on Arbitration minimises the possibility of renvoi,
since the parties’ designation of the applicable taw by defauit does not
refer to the conflict of laws rules, but to substantive law of a particular
state.'™ If arbitrators have to make the choice cf law, they do not have to
determine the conflict of laws rules either, but directly designate the law of
the closest connection.”’ Thus, eventual instances of renvei would come
into question in arbitration proceedings only in rare cases, eg when the
parties have failed to determine the appiicable substantive rules, but have
agreed on the application of particular conflict of laws rules.

¢ Ordre public and internationally cogent rules

Obligation to observe public policy (ordre pubiic) is provided in several
norms of the Law on Arbitration.'™® A domestic arbitral award that violates
pubiic policy will be set aside even if the paries have not raised that
ground in setting aside proceedings. %% Both domestic and foreign awards

153 For legislative history of this “cautions approach” in respect to arbitrators
while discussing the same UNCITRAL Model Law provisicn see Hoilz-
mann/Neuhaus, A Guide to the UNCITRAL Model Law on International
Commercial Arbitration (1994) 764-507.

154 Ar 27 (4) LA _

155 Amplius on renvoi in Dika/KneZevié/Stojanovic, Komentar 23-30, Sagjko.
Medunarodno privatno pravo (1982) A2,

156 Art 27 (1) in fine.

157 See supra.

158 Before 2001, in national law the notion of public policy also existed, but was
expressed in a different phrase: Art 485 (1) point6 CCP provided that an
award shall be set aside “if it is contrary to the Constitution and the con-
stitutional foundations of the social order”. The LA has replaced this ex-
pression by the internationally recognised term “public policy”.

159 Art 36 (2)point 2 b)
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will not be enforced in Croatia if the court finds that enforcement would be
contrary to public policy.'™ Thus, if either arbitration or possible enforce-
ment takes place in Croatfa, in order to ensure effectiveness and en-
forceability of the award, arbitrators would have to take intc account the
pubfic policy of the Republic of Croatia. If an arbitral award would have to
be recognised and enforced in a foreign country, the arbitral tribunal
would, as the case may be, also have to take into account the public policy
of that country.

The concept of public policy is currently being questioned in Croatian
law and legal practice. Althcugh it cannot be simply equalised with the
totality of national cogent rules, some most important cogent rules may fall
under the term public policy. There is no separate and independent obli-
gaticn on behalf of the arbitral tribunal to observe cogent rules, but if vie-
lation of such rules would amount to a violation of public palicy, arbitrators
would have the same duties {see preceding paragraph).

d Methods of finding the content of fareign law and applying
foreign law

The law does not contain rules expressly applicable to methods of estab-
lishing the concrete provisions (content) of the applicable foreign law. It is
assumed that arbitrators as experts already possess sufficient knowledge,
and that they were even selected by the parties because they have
relevant knowledge. However, it may happen that this is not always the
case, and that arbitrators have to undertake investigations in order to find
out the content of the applicable legal rules. As there are no limitations in
the law, arbitrators may use all appropriate methods, eg undertake their
own research into statutes and legal writing, informally contact experts and
other sources etc. They may also invite parties to submit pleadings with
arguments on foreign law.”®' It seems that the wording of the CLA that
empowers “courts and other crgans” to request information on fereign law
by the Ministry of Justice would not apply to arbitrators as private persons.
Yet, if national authorities in Croatia or abroad would be willing to help and
provide the needed information, using such information would not be
undesirable. As for Croatian authorities, a general provision of the Law on
Courts may indicate that such assistance would not he unimaginable.152
The rules of foreign law wouid generally have to be applied in the same
way as they would be applied in the national legal system of their origin.
Exceptionally, if their application would not be possible in such a way, or if
it would not be permitted, in our opinion the arbitrators could make the

160 See Art 39 (1) LA for demestic awards and Art 40 {2) pointb) LA for foreign
awards.

161 Even in court proceedings, parties may supply evidence in the form of relevant
public documents that would prove the content of the applicable law. Since a
judge has to find the law (both domestic and foreign} ex officic, parties do not
have the burden of proof with respect to the content of law. Their failure to
prove does not exculpate the judge, and he has to continue his efforts aimed at
establishing the content of the applicable law. See Art 13 CLA,

162  Under Art 11 of the Law on Courts, national courts may provide assistance to
arbitral tribunals undet certain conditions.

180

Croatia

necessary adjustmeants in order to ensure validity and enforceability of the
award.

IV Institutions and arbitration rules
A Institution

1 About arbitration institutions

The main arhitral institution in the Republic of Croatia is the Permanent
Arbitration Court attached to the Croatian Chamber of Commerce (here-
after: the Court of the PAC-CCC). It is considered tc be cne of the oldest
arbitral institutions in this part of Europe. The first arbitral institution at-
tached to the Chamber of Cemmerce was founded in 1852, dealing mostly
with smali commercial disputes and merchant disputes.'®* At the begin-
ning of the twentieth century the arbitration court had several hundred
cases, dealing mostly with disputes among members of the Chamber.

After World War Il and during socialist times the development of
arbitration was suspended since private dispute resolution was not per-
mitted. In socialist countries under the influence of the Soviet regime only
arbitration at the international level between sccialist enterprises was al-
lowed.”™ Such arbitration was governed by the provisions cf the Moscow
convention and was practiced between the CMEA countries.”™ Yugoslavia,
and therefore Croatia, never hecame a member of the Moscow Con-
vention and — different from the CMEA Arbitration — beth domestic (be-
tween Republics) and international arbitration was allowed. The arbitration
practice was finally revived in 1965. The Foreign Trade Arbitration Court
(FTAC) with seat in Belgrade was the governing institution for international
arbitration while on the domestic level each of the ex-Yugosiav Republics
had separate arbitration cours attached to the Chambers of Commerce,
Although ad hoc arbitration was allowed in international cases, it was
usually not practised.

After the dissolution of Yugosiavia in 1991, the Permanent Arbitration
Court at the Croatian Chamber of Commerce has become the main arbi-
tral institution in Croatia and is now dealing with both domestic and
international disputes. As a consequence arbitral awards made by the

163 See Dika, Arbitral settlement of Disputes according to the 1852 Provisional
Civil Procedure Code, Croatian Arbitration Yearbook, Vol 5 (1898} 187-206.

184 For several years after 1953, Glavna driavna arbitraZa pri viadi SFRJ [The
Main State Arbitration Tribunal at the Government of the FPR Yugoslavia]
was the highest court for commercial matters in socialist Yugoslavia. See
Zuglia, Rjesavanje imovinskih sporova putem drZavne arbitraze {Resolution
of property disputes by State Arbitration tribunal], Zbornik Pravnog Fakulteta
u Zagrebu 1948, 293-331.

165 Convention on settlement by arbitration of Civil law disputes resulting from
economic, scientific and technical co-operation {"Moscow Convention”),
signed in Moscow on 26 May 1972 by the former countries of Council for
Mutual Economic Assistance ("CMEA" or "COMECON"}: Bulgaria, Czecho-
slovakia, German Democratic Republic, Hungary, Mongclia, Poland, Roma-
nia and Soviet Unicn. Cuba joined later in 1877.
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FTAC in Belgrade and other Yugoslav Republics are now considered to be
foreign and are enforceable in accordance with the New York Convention.
Although the FTAC still exists physically according to scholarly opinions,
according to clausula rebus sic stantibus the arbitration clauses of this
institution are no longer operative. "%

Today the Permanent Arbitration Court at the Croatian Chamber of
Commerce is the main arbitral bedy dealing with both domestic and inter-

national arbitration. Address and contact details of the institution are the
foliowing:

Permanent Arbitration Court at the Groatian Chamber of Commerce

(Stalno izbrano sudiste pri Hrvatskoj gospodarskoj komori}
Roosaveltov trg 2

HR-10000 Zagreb

Telephone: +385 (0)1 4848622, 4848623
Fax: +385 (0)1 4848624

E-mail: sudiste@hgk.hr

Website: www.hgk.hr/'®’

The Court maintains the Presidency and the Secretariat of the Court.
The Presidency performs general supervision of waork, proper applicaticn
of the Law and Rules, it makes some of the decisions on the jurisdiction of
the Court, decides upon financial matters and the yearly plan of work as
well as some other tasks. The Presidency is represented by the President
and two Vice-presidents. The main task of the President of the Court is to
act as appointing authority of the Court in accordance with the Rutes'®®
and to promote development of arbitration and maintain friendly co-ope-
ration with other institutions. The members of the Presidency are:

Mihajlo Dika - President

Jaksa Barbi¢ — Vice-president

Kredimir Sajko — Vice-president

Milfenko Giunio

Ivo Grbin

Hrvoje Sikiric

Petar Sindigi¢

Jasminka Trzun

Arno Vigi¢

The Secretariat of the Court performs administrative assistance and
ensures that the decisions of the President and the Presidency are carried
out. The Secretariat manages the werk of the institution, offers adminis-
trative and technical assistance, prepares annual and other reports, but
also issues certain decisions in accordance with the Rules. Jasnica
Garasic is the present Secretary of the Court.

166 See decision P2-957/92, 22 April 1992, Croatian Commercial Court; Urzsfac,
Croatian Arbitration Yearbaok, Vol 3 (1996} 71-89.

167 The Secretariat of the Court is physically situated at Dalmatinska 10,
HR-10000 Zagreb: diract link to the website is:
http:ffhgk.biznet,hrlhgk!tekst.php?page=tekst&fd=245.

188 See Art 10 Zagreb Rules 2002,
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2 Practice of arbitration

a Statistics

‘ [ itration from 1991 shows an
As already menticned, the practice of arbitration ‘
;ncreasingytendency.‘ﬁg From 1990-2004 the PAC-CCC dealt with an
average number of 30-40 cases annually, about half of cases were
international. The exact data on the number of cases can be seen in the
following chart:

Year Domestic International | Totgl
1962 8 7 _ 15
15093 14 12 26
1904 21 13 34
1995 8 10 18
1996 15 12 ar
1997 14 16 , 30
1998 21 8 29 H
1699 22 “ 26

| 2000 g 25 I

P 2001 36 10 46 |
2002 18 21 D
2003 15 13 28 |
2004 17 s 28
Total 216 160 376

Various types of cases are submitted to the Court. They range frtondw
sales and pure commercial contract, payment orders, cqmphc? e
construction disputes and disputes related to the process of pnvat\s'? ?hn.
The range of parties is alsc various (_from 26 countnes),_ th(c;ug ne
majority originates from neighbouring trad‘mg partners — Agstn?, e;mz ?’5
Italy, Hungary and ex-Yugostalv IRepubhcs. The prevailing languag

ian, English, German and ltalian. _
Cmg:faor‘tunagtely, exact statistics regarding applica_ble substantive li\y, ther
origin of parties, nationality ofarbitratore_; and appowntnjent by the pa t|es. g_
the institution respectively are not available since this data are not pu
lished by the PAC-CCC.

b Regular conferences held by or with the participation of the
institution

Since 1993 an annual conference under the name Croatian Arb_:tradnct;n
Days — International Zagreb Arbitration Confergnce has heen organised by
the Permanent Arbitration Court at the Croatian Chambgr of Clommerci
and the Croatian Arbitration Association. The conference is held in Zagre

168 See Chapter | D.
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during the first week of December. It is one of the central events in the
region. It offers a unique opportunity for the exchange of opinions in the
field of damestic and international commercial arbitration and alternative
dispute resolution, as well as for discussion of most important legal
guesticns in practice (especially domestic practice). The conference is
bilingual — in Croatian and English language.

¢ Publications by the institution — Journals

The Permanent Arbitration Court at the Croatian Chamber of Commerze in
cooperation with the Croatian Arbitration Association publishes annually
the arbitration journal Croafian Arbitration Yearbook. The journal has been
published since 1994 in predominantly English language (with summaries
in Croatian language) and offers a range of articles from the field of mostly
domestic as well as international arbitration. The journal also provides for
legislation (Statutory law, Rules etc), other legal texts and materials as
well as extracts from the most impertant arbitral awards.

The Journal is usually presenfed at the annual conference — the
Croatian Arbitration Days — that reqularly takes place in the first week of
December.

In the year 2000 the PAC-CCC also published the Review of Arbitration
in Central and Eastern Europe No. 1 as a supplement to the Croatfian
Arbitration Yearbook The Review was published in cocperation with the
T.M.C. Asser Instituut, The Hague and the Central European University
Budapest and offers national reports together with a survey of legislation
and practice in Creatia and Hungary.

3 Publication of awards and other decisions of the institution

The Permanent Arbitration Court at the Croatian Chamber of Commerce
preserves confidentiafity of the proceedings. Arbitration is a private resolu-
tion mechanism and therefcre neither awards nor other decisions of the
institution are being published. Sometimes important extracts from the
awards are published but without naming the parties and arbitrators, par-
ticularly when arkitrators are challenged.

A most important selection of arbitral awards and decisions of the PAC-
CGGC are being published in the Croatian Arbitration Yearbook and the
Review of Arbitration in Central and Fastern Europe, usually at the end in
a form of a supplement. With the approval of the PAC-CCC some of the
awards and decisions could be eresemted and put into discussion in the
Croatian Arbitration Conference.'™

4 Acting as appointing authority under UNCITRAL Rules and
other rules and parties’ agreements

Untit 2002, the PAC-CCC only had pravisions on appointment of arbi-
trators under its own Rules. For the first time, the Zagreb Rules 2002 ex-
pressly provide for only partial engagement of the arbitral institution, eg by

170 See Chapter 1 C 1 4.
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limiting the services provided to the appointment of arbitrators. The new
rule on such situations is contained in Art 1 (4) of the Zagreb Rules 2002
that authorises the institution to “carry out oniy some of the activities pre-
scribed in the [Arbitration] Rules, especially tc act as appoint?ng _authonty
in ad hoc arbitration and arbitraticn conducted by other arbitration mstl-
tutions, and 1o offer administrative and other services, organise hgarmgs
and make premises and equipment available for the conduct of arb|tratio_n
and conciliation subject to rules different frem these Rules”. Of course, this
provision would enable the PAC-CCC to aci as appointing authority under
the UNCITRAL Rules; however, there are still nc practical experiences in
this respect.

5 Cooperation agreements

One of the main orientations of the PAC-CCC is the promotion_of arpi-
tration and preservation and development of friendly cooperation with
ather arbitral institutions. Until today the PAC-CCC has concluded co-
operation agreements with the following institutions:

- Agreement of cooperation with the American Arbitration Association
(AAA), New York, 27 October 1993, . _

— Agreement on cooperation with Vienna Arbitral Centre {Wirtschafis-
kammer Osterreich), Vienna, 31 January 19986; .

— Cooperation Agreement with the Swiss Arbitration Association (ASA),
Zurich, signed 25 November 1993 and came inta effect 1 December

- :;?Sément on cooperation with the German Institute of Arbitration
{DIS}, Bonn, signed 3 June 1885 and came into effe_ect 1 July 1991_3;

- Agreement of cooperation with the China International Fconomic and
Trade Arbiiration Commission (CIETAC), Zagreb, Beijing, 16 May 199‘7;

- Agreement of cooperation with the Court of International Commercial
Arbitraticn at the Chamber of Commerce and Industry of Romania and
the Permanent Arbitration Court at the Croatian Chamber of Com-
merce, Bucharest; _

— Agreement of cooperation with the Permanent Arbitranpn Court at the
Chamber of Commerce of Slovenia (SA-GZS), Ljubljana, 24 March
1997,

- Agreement of cooperation with the Permanent Arbitrati_on Court at the
Chamber of Commerce of the Republic of Macedonia (PIS-SKRM),
Skopje, 14 April 1997; ‘ o

— Agreement of cooperation with the Gulf C.C. Commercial Arbitration
Centre, Bahrain; .

— Agreement of cooperation with the Permanent Arbitration Court at the
Yugoslav Chamber of Commerce (STA-PKJ), Belgrade, 28 June 200_2;

— Agreement of cooperation with the Arbitration Court at the Bulgarian
Chamber of Commerce and Indusiry, Scfia, 5 July 200Z.
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B Arbitration Rules

1 General

Following the sofution of the new Law on Arbitration (2001), the PAC-CCC
revised and harmonised its rules of procedure. The new, revised version
of r_ules came into effect or: 25 December 2002 under the name Rules of
Arbitration of the Perman: :t Arbitration Court at the Croatian Chamber of
Commerce - also caller! Zagreb Rules 2002."" This revised version is
now offering the same :-ocedure for disputes with and without interna-
tional element.

Previously the PAC-2CC held two sets of rules, one for domestic arbi-
tration and one for iniernational arbitration, that is Rules of Infernational
Arhitration %the Permanent Arbitraticn Court at the Croatian Chamber of
Cemmerce '~ (for international disputes) and Rules of Arbitration in Do-
mestic Disputes”3 {for domestic arbitration).

These two sets of rules still apply to arbitration proceedings in which
the arbitration agreement was concluded prior to 25 December 2002 and
the_ Zagreb Rules 2002 apply tc proceedings where the agreement to
arbitrate was concluded after the Rules came into force unless the parties
agree differently."””

As a revision of the Rules was already performed in 2002 and the
Rules are harmonised with the Law on Arbitration, there are no plans for
any further revision.

The Zagreb Rules 2002 are hinding only in the Croatian version, but
the _non—binding translation into English language is available.'™ iBoth
versions can be found on the website of the Court. They can also be
obtained in written form frem the Court free of any fees and charges
together with some other brochures about the PAC-CCC.

_ T_he English translation of the Zagreb Rules 2002 (in a version that is
distributed by the institution) is enclosed as Annex to this report.

2 Scope of application

The ‘parties are free to decide on rules of procedure. They can either
specify some set of Rules (like Zagreb Rules 2002 or ICC Rules) cr they
can choose a set of rules for ad hoc arbitrations (ke UNCITRAL Arbi-
tration Rules). Parties are limited cnly by the mandatory provisions like
equai treatment of parties {Art 17 LA) or denial of the right to agree on
appeal to the arbitral tribunal of a higher instance against an award {Art 27

171 Published in Off Gaz 150/2002 of 17 December 2002.

172 Enacted on the |l. Session of the Assembly of the Croatian Chamber of
Commerce on 15 April 1892, Off Gaz 25/92 of 15 April 1992, in force as of
7 qu 1992 {(Zagreb Rules 1992).

173 Onginally published in Off Gaz 19/85: amended in Off Gaz 1/89, 15/90
69/9.1‘ 25/92, 53/96; revised text published in Off Gaz 113/93, I

174 Parties have a right to agree on application of the Zagreb Rules 2002 in
already pending cases.

175 Translations into German, Italian and French (available for Zagreb Rules 1992)
are currently still not available.
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Zagreb Rules 2002). in cases without an international element as well as
in cases in which some form of exclusive jurisdiction is provided, parties
have to select a place of arbitration in Croatia.'™®

If the parties have agreed on the Zagreb Rules 2002, thelr scope of
application is defined in Art1 of the Rules. As already mentioned the
Rules apply to disputes with and withcut an internaticnal element. The
PAC-CCC and the tribunal shall have jurisdiction if the parties have
agq%ed so and if the matter concerns rights the parties may freely dispose
of.

The tribunal may have discretion to administer disputes outside this
scope only if the parties have explicitly agreed so. Particularly, the Court
may perform some of the duties arising out of the Zagreb Rules 2002
when acting as appointing authority in ed hoc arbitration and in pro-
ceedings before other arbitral institutions or the Court shall provide ad-
ministrative or other services and secure premises for arbitration and
conciliation conducted under the rules other than Zagreb Rules 2002 and
Rules of Conciliation and Arbitration of the Creatian Chamber of Com-
merce.

On behalf of the institution, the President of the Court has the power to
make certain decisions while the proceeding is pending (eg appointment
of arbitrators, issuing payment order etc). The default appointing authority
under Zagreb Rules 2002 (as well as under the previous rulesj is the
President of the PAC-CCC. The parties may select ancther appointing
authority (Art 10 Zagreb Rules 2002); such clauses were already encoun-
tered in practice.

The majority of the powers in directing the course of procedure, how-
ever, are in the hands of the arbitral tricunal. The arbitral tribunal decides
eg upen jurisdiction, taking of evidence, hearing of witnesses, oral hear-
ings, interim measures, closure of hearings etc.

Some authoriiies are also in the hands of the Secretary General who
provides administrative services, monitors delivery of the statement of
claim, the statement of defence and other submissions; he alsc com-
municates with parties, arbitrators, witnesses or experts if necessary and
takes care whether costs and fees have been paid by the parties. In such
financial issues he may decide upon extension of time limits. He also
issues a declaration of validity and enforceability of the award and may be
present at oral hearings and draw attention to certain legal issues.
Generally, the Secretariat of the Court provides assistance and help to the
arbitral tribunal as required.

Regarding preliminary decisions on jurisdiction, the tribunal may decide
on its own jurisdiction. If an action between the same parties and in the
same matter is brought before a state court, the tribunal may make a

176 Art4 Zagreb Rules 2002 does not exclude agreement on the place of
arbitration outside the Republic of Croatia, but so far there were no cases in
which this actualiy happened.

177 This solution is broader since the previous Rules applied only to commercial
matters considering rights the parlies may freely dispose of (Al 1 Zagreb
Rules 1982).

178 Published in Off Gaz §1/2002.
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decision to stay the pro.  -ding until decision is made before the state
court {Art 3 Zagreb Ruls- ©002). The tribunal shall make such decision
only if it finds that there | “n especially important reason for it.

Moreover, the Boa * : the Court may refuse to adjudicate even if the
parties have agreed .. the jurisdiction of the Court in their arbitration
agreement if the art ' .iion agreement concerns rights which the parties
may nct freely disp-- - of (Art 2 Zagreb Rules 2002).

The Secrefary © . -zral of the Court has the power to be present at any
oral hearing cor - .ied before an arbitral tribunal. This power/duty is
obligatory if the i arbitrator or all members of the tribunal do not have a

degree in law. e Secretary General may also draw the arbitrators’
attention ta lec - issues relevant to the decision and alsc to the form and
content of pr- -dural actions taken by the tribunal. All of this must be
performed w' :ut affecting the arbitral tribunal’s right to decide the
substance of 2 dispute (Art 29 Zagreb Rules 2002),

With thes - uctivities, the arbitral institution indirectly exercises control
and reviews ' ncedural or any other decision of the arbitral tribunal while
praceeding i« - ll running.

On the ot' :r hand, direct review of arbitral decisicns is given when the
award is sub itted for approval. The arbitral tribunal must submit a draft of
the award tc e Court before signing it. The Court has the power to make
modificatior - with regard to the form of the award. Regarding the sub-
stance of t'.= dispute, it may only draw the tritunal’s attention to certain
issues withut affecting the tribunal’s right to decide on the merits. Such
review of 2.~ award is regularly performed by the President {in the name of
the Zourt! =r a Board member to whom the Board confers this task (Art 30
Zagreb Rudes 2002),

The award shall not be delivered to the parties without the Court's
corsent as fo the form. Also, the final award shall be delivered to the
paities only after the parties have paid all costs of the proceedings.

3 Specific rules and due process during the arbitration
proceedings

The Rules contain no provision explicitly guaranteeing due process during
the arbitral proceeding. Such a provision is contained in the Law on
Arbitration where it is stated that “the parties to proceedings before an
arbitrai tribunal shall be treated equally” (Art 17 LA). The parties shall also
have the right to respond to the statement of claim and the statemant of
defence and in order to secure due process the arbitrators shall disclose
to parties their opinions and give appropriate explanations in order to
evaluate all relevant factual and legal issues.

Even in the absence of explicit provisions, the right to due process may
be recognised in many provisions of the Rules. The parties are free to
decide upon arbitral proceedings and depart from the Rules except in
respect of the mandatory provision on exclusion of appeal against the
award by the Court (Art 27 Zagreb Rules 2002). This means that parties
are free to agree cn the number and appaintment of arbitrators, place and
language of arbitration. The claims. counterclaims and other submissions
must be delivered to the parties; time limits are broad enough that the
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parties can be heard. Arbitrators have to disclose all relevant circum-
stances that could have an influence on their independence and impar-
tiality. The provisions about submissions, oral hearings, evidence, wit-
nesses, experts, provisional measures and all other procedural questions
are always trying to reach and maintain procedural balance between the
parties. If an arbitrator has been replaced, oral hearings must be repeated.
The proceeding itself is always under the auspices of the Court and the
award is always under review by a Court since there is no appeal 10 a
higher instance (“appeliate arbitral tribunal”).

C Arbitrators

1 Requirements for arbitrators

There are no specific requirements for arbitrators listed either in the Law
on Arbitration or in the Zagreb Rules 2002. The parties are free to agree
on qualifications they expect from an arbitrator in their arbitration agree-
ment. The Jack of agreed requirements could be a reason for challenge of
an arbitrator.

The only restriction exists with respect to active judges of Croatian
courts of law. They may be appointed only as sole arbitrators or presiding
arbitrators. They cannot act as party-appointed arbitrators (Art 10 (2) LA).

Regarding nationality of arbitrators, the Law provides that "no person
shall be precluded by reason of his nationality from acting as an arbi-
trater”.'® This provision is not mandatory and there is still a possibility for
the parties to agree differently (Art 10 {1} LA).

Moreover, there is nc mandatory provision that a sole arbitrator or a
chairman must be of different nationality from any of the parties. The ap-
pointing authority (Court or President of the PAC-CCC) shali in a dispute
with an international element (and especially if the parties are of difterent
nationalities), in the case of a scle or presiding arbitrator, take into account
the advisabiiity of appointing an arbitrator of a naticnality other than that of
the parties. Usually, a soie arbitrator or the chairman shall be of a nation-
ality different from the parties (Art 11 (3} Zagreb Rules 2002; Art 10 (B)
LA).

This iack of detailed requirements actually means that every person
with full age and capacity (o enter intc business transactions (in Croatia
persons over 18 years) can be an arbitrator. The law does not pose any
particular requirements regarding education, experience, iegai degree, bar
exam or any other skills as a prerequisite for acting as an arbitrator.

At the same time, the law provides that arbitrators have a duty to "con-
duct arbitration with due expeditiousness, act in a timely manner and
ensure no delay of proceedings occurs” (Art 11 {2) LA). The parties alsc
have a right to discharge by their consent an arbitrater who does not

179 Until 2001 there were no such specific rules. The Law on Aritration adopted
this provision from the UNCITRAL Model law. Although the wording cf the
UNCITRAL Model Law and the Croatian Law on Arbitration is the same, the
application in Creatia is breader since Croatian Law an Arbitration applies 1o
both domestic and international arbitration.
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perfarm his duties and especiaily does not act in a timely manner. Like the
lack of requested qualifications, this could also be a reason for challenge
of an arbitrator.

Ore of the most important questions and duties is the obligation of the
preservation of due process. Arbitrators should not be biased and shouid
act impartially and independently. The question of independence and
impartiality is the core guarantee of due process and equal treatment of
parties as guaranteed in Art 17 of the Law on Arbitration. The arbitrators
should disclose any requirements that could give rise to justifiable doubts
to their impartiality or independence. An arbitrator shall take care about
disclosure throughout the whale procedure and shall without delay inform
parties about such circumstances unless they have been previously in-
formed by him (Art 12 (1) LA). Lack of impartiality and independence is the
main reason for challenge.

An arbitrator must be capable to perform his duties and have command
over the case, all with adequate speed and legal expertise. Therefore, the
arbitrators are usually highly educated persons with good legal and
professional knowledge and experience. They are usually among the most
important names in their field and almost in all cases have legal expe-
rience and expertise.

2 List of arbitrators

The Permanent Arbitration Court at the Commercial Chamber of Com-
merce keeps a List of arbitrators. There are two sets of Lists: one List for
dome'%téc disputes and the other for disputes with an international ele-
ment,

The Lists are not binding; the parties are free to appoint an arbitrator
not listed on the List of arbitrators kept by the Court. Although the parties
are not obliged to nominate persons from the List, it is considered as
preferable since those arbitrators are accustomed to the Rules and
practice of the instituticn. However, in practice there were also instances
of "outside” arbitrators.

The List is modified every four years. The names of possible
candidates for the Lists are presented toc the Board (Presidency) of the
PAC-CCC. Usually, the person that wishes 1o be listed sends to the Court
a request with a curricuium vitae, specifying the List where he wishes to be
appointed. The Members of the Board review all applications and decide
on the List that is sent as a proposal to the Management Board of the
Chamber of Commerce; the latter is competent to make a final decisicn on
the List. See Rules of the Permanent Arbitration Court, Art 4 (2).

3 Statement of independence and impartiality

When a person is approached in connection with the appointment as an
arbitrator, it is the arbitrator's duty to disclose any circumstances that are
iikely to give rise to justifiable doubts as to his independance and im-

180 Both Lists can be found at the website of the PAC-CCC together with the
arbitrators' cuirricutiim vitae.,
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partiality. The arbitrator shall, throughout the whale procedure, without
delay inform the parties about such circumstances unless the party have
been praviously informed by him (Art 12 (1) LA). _ _

Circumstances that should be disclosed are especially the ox_vvnersh\p‘of
a share or shares in the legal person that is a party to proceedings, _famlly
relationship or working relationships with the parties or any othe_:r circum-
stancas that would have an influence on the conduct cf proceedings. Thls
obligation continues during the whole procedure and_does not cease with
the appointment. The failure to inform about poteqtlally relevant circum-
stances may be a reason for the challenge of an arbma;or,

Unlike in Art 9 of the ICC Rules, there is no obligatlo_n for the Court to
confirm the appointed arbitrators. The Court cannot revise statements of
independence and impartiality and confirm or no_t conf\rrp the selected
arbitrator. The sole exception is the one concerning nomination of arbi-
trators that serve as judges of the state courts. Judges of_ Croatian Qouns
may be appointed only as sole arbitrators or presiding arbitrators. Thl_s prc-
vision is mandatary and cannot be changed by agreement of the parties.

The Zagreb Rules 2002 contain no specific proyisuon on the process pf
appointment of arbitrators, but usually when an arb\trator is approac_hed in
connection with his appointment, a statement of independence and impar-
tiality shall be sent to him (usuaily together with cther do;uments related
ta the dispute). If an arbitrator accepts his appointment a signed statemz_ent
shall be sent to the Secretariat of the Court. All circumstanc_es that give
rise to justifiable doubts to his independence and impartiality must be
disclosed. _ .

Although customary, signing the statement is not a mlandatory require-
ment of the Zagreb Rules 2002. But the Law on Arbitration states that an
arbitrator has to accept his appointment in writing {eventually by signing
the arbitration agreement or by other methods, such as the one used by
the PAC-CCC)."

4 Selection and appoiniment of arbitrators

The general rule is that the parties are freg to agree on the prqcedure of
appointment of arbitrators, Arbitral proceedings are usually running ‘bef.ore.
the arbitral institution (eg the PAC-CCC) under the Rules of that |nst\tut!on,
however, the Croatian Law on Arbitraticn offers a slightly different solution.
Therefore there are two different ways of selection and appointment of ar-
bitrators. . .

According to the Law cn Arbitration, the parties are frge to determine
the number of arbitrators by their agreement. If they fail to do so, an
arbitral panel of three arbitrators will be appointed_ (Art9_ LA}, Previous
legislation required an odd number of arbitrators. _Th]_s rule is no more con-
tained in the Law on Arbitration, but in practice it is difficuft (though not im-
possible) to find arbitrations with an even number. The Zagreb Rules 2002
apparently only recognise two options — a sole arbitrator or a panel of
three arbitrators.

181 SeeArl 11 (1) LA
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When appointing a panel of arbitrators, aach party shall appoint one
arbitrator and these two shall appoint the third one — the president of the
tribunal. The president does net enjoy more authority; he is just the first
ameng equals (primus infer pares). Usually the appointment fs performed
within the statement of claim and statement of defence, although the par-
ties are free to do that in separate submissions, but within the set dead-
lines.

If the arbitrators are not nominated within 30 days from the receipt of
the notification of the appointment by the other party accompanied by a
request to appeint an arbitrator, or if two arbitrators fail to agree on the
third arbitrator within 30 days from the appointment of the last appointed of
them, the appointment of the arbitrator shall be made, upon request of a
party, by the appointing authority — this is the Presidant of the Commercial
Court in Zagreb or a judge designated by him.

If the parties agreed on a sole arbitratar, nomination has to be made
Jointly, If parties fail to agree and the procedure of nemination has not
been agreed by the agreement, the nomination shall be performed by the
appointing authority — by default by the President of the Commercial Court
in Zagreb or a judge designated by him, at the request of a party.

Such decisions of the court on the appointment of arbitrators shali not
be subject to appeal {(Art 10 (7) LA).

According to the Zagreb Rules 2002 the parties may also agree on the
number of arbitrators. If they fail to agree on the arbitral tribunal within
15 days after delivery of the statement of claim to the respondent, in
proceedings where the value of the dispute is not exceeding Euro 50,000
one arbitrator {sole arbitratar) shall be appainted, and for all other pro-
ceedings three arbitrators shall be appointed (Art 6 Zagreb Rulas 2002),

If the parties have agreed on a sole arbitrator, the name of that person
shall be communicated tc the Secretariat of the Court. The time limit shall
not be less than 15 days from the delivery of the statement of defence or
after the expiry of the period fixed for the respondent to deliver a state-
ment of defence. If the parties fail to nominate a sole arbitrator, the arbi-
trator shall be nominated by the appainting authority — the President of the
PAC-CCC (Art 7 Zagreb Rules 2002), '*?

The appointing autherity shall apply a so-called list procedure unless
the parties have agreesd differently or the appointing authority considers
that a list procedure is inappropriate for that particular case and that the
appointment shall be performed without delay. Under the list procedure,
identical lists of proposed arbitrators are sent to the parties, who then have
to, within a period of 15 days, cross cut the names they do not accept and
list the other names by number according to their preferences. After the
time period has elapsed, the appointing authority shall perform nomination
in accordance with the returned lists and preferences of the parties. If the
appointment couid not be made following this procedure because of any
reason,'® the appointing autherity may exercise discretion in appointing

182  According to the Law on Arbitration the appointing authority is the court
named in Art 43 (Commercial Court in Zagrebk) and according to the Zagreh
Rules 2002 the appeinting authority is the President of the PAC-CCC.

183 Egifthe list is not returned or the parly did not state preferences.
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n arbitrator {Art 11 Zagreb Rules 2002). The same shall apply if two ar-
gitrators fail té appoint t%e third one within a periqd pf 30 day;. In practu;e,
the list procedure is not often used by the appointing r—?\uthorny due to its
relative length and the need of participation by both parties. _

Different from the Law on Arbitration, the Zagreb Rules 2_002 c%‘ttaln a
provision regarding multy-party arbitration. As. already mentlloned‘ mui-
tiple claimants or muitiple respendents shall prior to the appplntment agree
on the nomination of their joint arbitrator and shall communicate the name
to the PAC-CCC by written submissions. Failing to do sc, within an
additicnal period of 15 days, the President of the PAC-CCC shall appoint
an arbitrator from the List of arbitrators kept by the Court (Art 9 Zagreb

ies 2002). _
h Einaily, t))oth the Law on Arbitration and the Zagrep Rules 2002_conta|n
mandatery provisions regarding appointment. In making the appc_nntment'
the appeinting autharity shail have due regard to all consx_derat\c_)ns that
are likely to secure the appointment of indepgndent an'd impartial arbi-
traters as well as have due regard to qualificatlons_ requlr_ed from the ar-
bitrator by the agreement of the parties. In internatlonai n_:lysputes, thg ap-
pointing authority shall also take into account the agiwsgbﬂﬂy of appomtl_ng
an arbitrator who does not have the same naﬂonahty as the parties

(Art 11 (3) Zagreb Rules 2002 and Art 10 (6) ng on Arbitration). The de-

cision on appointment of an arbitrator is not subject to any appeal.

5 Challenge of arbitrators

The arbitrator may be challenged only: |
— because of circumstances that give rise to justifiable doubts as to his
independence or impartiality; N

— if the arbitrater does not posses qualifications agreed by the parties;

— if an arbitrator fails to fulfil his duties specified in Art “. (2) of the La_w
on Arbitration, ie to conduct arbitration with due ‘expeldénousness, actin
a timely manner and avoid any delay of proceedings.

The parties may freely agree on the procedur<_e fer chal\gngmg an ar-
bitrator. A party may challenge an arbitrater appointed by him or an aibi-
trator in whose appointment he has participated only for reasons that
occurred and of which the party became aware after the appointment has

n made. o N
beeThe chalienge shall be initiated upon a pa_r‘ty_’s application within
15 days after appointment has been made or within 15 d_ays aﬂgr be-
coming aware of the reascns for challenge, unless. other time limits are
agreed by the parties. The application shall pe a written stgtemgnt speci-
fying reasons of challenge and shall be submitted to tbe arbitral tribunal.

The arbitral tribunal, including the challenged arbitrator, shall prolmpt\y
decide on the challenge (with the exception if the challenged arbitrator
withdraws from his office or the other party agrees to the challenge}.

184 See Chapter Il
185 See Art 12 {(2) LA
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If the application for challenge is rejected or the tribunal does not de-
cide about the challenge within 30 days after the challenge was made, the
challenging party may, within 30 days starting from the acceptance of the
notice of the decisicn rejecting the challenge, or within 30 days starting
from the date when challenge was made, ask the appainting authcrity
specified in Art 43 (3) LA to make a final decision on the challenge.

If the parties do not agree on the appointing authority, the President of
the Commercial Court (for commercial matters) or the President of the
County Court in Zagreb (in non-commercial matters) shall have jurisdiction
to decide upon challenge.

It is important to point out the wording of Art 43 (3} LA: “Unless the
parties have agreed that some or all of the assisting activities are to be
performed by an arbitral institution or some other appointing authority”.
The question arises whether the final decision on challenge may be
considered as an assisting activity. In practice, the President of the Com-
mercial Court decides that he has no jurisdiction if the parties have
designated a different appointing authority under the Arbitration Rules of
the PAC-CCC. Therefore, the state court shall not review decisions on
challenge made by an arbitral institution or by its appointing authority.185

If the state court refuses to review a decision an challenge made by
some other appointing authority other than the state court {eg the President
of the PAC-CCC), the arhitrator's independence and impartiality could be
put on review only through the procedure of setting aside the award.

The Zagreb Rules 2002 offer no specific provision regarding the chal-
lenge of arbitrators assuming that the dispositive provisians of the Law on
Arbitration shall be applied. The only difference is that Art 10 of the Zagreb
Rules 2002 nominates the President of the PAC-CCC as the appointing
authority.

While a challenge is pending, the arbitral tribunal — including the chal-
lenged arbitrator — may continue the arbitral proceedings and issue an
award. But if a challenge is made at the end of the proceedings and as
censequence cne of the arbitrators is replaced, oral hearings shall be re-
peated unless the parties have agreed ctherwise. At the same time, if a
sole arbitrator is being replaced, oral hearings must be repeated. This is a
mandatory provisicn and the parties may not agree otherwise (Art 12
Zagreb Rules 2002).

6 The replacement of an arbitrator

If an arbitrator has been challenged or fails to perform his duties and
therefore his mandate terminates by agreement of the parties, or in any
other case of termination of his mandate, the substitute arbitrator shall be
appointed under the same rules that were applicable to the appointment of
the arbitrator being replaced (Art 14 LA).

186  Such appellate solution was inspired by Art 13 (3) of the UNGITRAL Model
Law, but the wording is slightly different. Unlike the Groatian Law on Ar-
hitration, the UNCITRAL Model Law provides "Court or other authority speci-
fied in Art 6" allowing in that way to review decisions on challenge made by
some other institution.
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The Zagreb Rules 2002 additionally stipulate the conseguences of a
replacement of an arbitrator; the result is the same as if an arbitrator was
successfully challenged: if the composition cf the tribunal has been
changed, the hearings must be repeated unless the parties have agreed
otherwise; if a new sole arbitrator has been appointed, the hearings must
he repeated.

7 Control mechanisms ensuring the quality of the work of the
arbitrators and the institution and liability of arbitrators

Apart from the mentioned rights and duties of arbitraters, there are no
specific provisions ensuring the quality of an arbitrator's work. Of course,
feadback from the parties can always be received (but in mare informal
ways), and the institulion may aiways lock at the internal statistics in
relation of arbitrators, cases, performance, time limits or some other factors.

The quality of work could also be influenced through the presence of
the Secretary General at the oral hearings where he can craw the at-
tention of arbitrators to certain legal issues, but only to the extent that it
has nc influence cn the decision-making. The same could be performed
by the Court at the revision of an award.

Except for the above-mentioned means, the institution does not have
any means to control the work of arbitrators. Therefore, it itself cannot in
any way guarantee (and/or be liable for) the quality of an arbitrators' work.
But unsatisfied parties may always initiate a procedure for setting aside
and/or replace an arbitrator.

A provision about liability can be found neither in the Law on Arbitration
nor the Zagret Rules 2002. There is no case law on this issue, either. On
the one hand, the relaticnship between arbitrator and party {and/or arbitral
institution} is of a contractual nature. By sending the agreement or state-
ment of independence and impartiality or other notice of appointment, the
party/institution makes an offer to the arbitrator. The arbitrator accepts his
appointment in writing and also his rights and duties towards the parties.
Assuming this, an arbitrator may be heid liable and sued for damages
caused by his inabilily, lack of requirements, impartiality and dependence
and similar. On the other hand, an arbitrator is a “judge”, he makes a de-
cision and performs a jurisdictional activity that results in an award that
has the effect of a final and binding court judgement that is enforceable.
Therefore, he should be subject to the same rules of immunity as state
court judges.

D Costs

The costs of proceedings are regulated by the regulation of the PAC-CCC
that has been changed several times. The last revision of this regulation
dates kack tc July 2003 %7 The tariff contained in this regulation makes
the administrative charges and the arbitrators’ fees primarily dependent on
the material interest of the case (the amount in dispute}. However, the

187 See the Decision on costs in arbitration and conciliation proceedings, Off Gaz
108/2003, in force as of & July 2003.
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costs also depend an the number of arbitrators (sole arbitrator or an
arbitral tribunal),'®® and the complexity of the case may also play a certain
role. While some of the previcus versions of the rules did not discriminate
domestic and international cases,"® the last tariffs again make more
fa_vourable arrangements for domestic cases where the applicable ad-
ministrative charges and arbitrators’ fees are approximately cne half of the
respective costs in international cases.

Ht_a-re is the estimate of administrative costs and arbitrators’ fees for
certain amecunts in dispute for arbitrations with and without international
eiement (for sole arbitrator and an arbitral tribunal of three arbitraters)

[ Amount in dispute International arbitration ]
(in Euro) Scle arbitrator Tribunal
Admin Fees Admin Fees
100,000 840 4,200 1,050 10,500
‘ 1,000,000 2,140 10,700 2675 26,750
|~ 10,000,000 6,340 31,700 7,925 78,250
' Amourt in dispute Domestic arbitration
{(in Euro) Sole arhitrator Tribunal
Admin Fees Admin Fees
100,000 420 2,100 525 5250
1.000,000 1,070 5,350 1,337 13,375
10,000,000 3,180 15,800 3,975 39,750

_In all cases, a non-refundable registration fee of 200 Eurc has to be
paid tc the Court. The registration fee, as well as the administrative
charges and the arbitrators' fees, will be increased by 10 % for each
addltion:_:zl party that participates in the proceedings (ie in a multi-party
proceedlngs in which 3 parties are involved, costs are increased by 10 %
if there are 4 parties, the increase is 20 % etc). ]

Although the administrative charges regularly cover the basic logistical
nee_ds of arbitration proceedings (office space, hearing rooms, adminis-
tratlve support) in cases that take place at the seat of the Court (ie on the
premises of the Croatian Chamber of Commerce), parties have to pay
further material costs of the proceedings. Among such costs are the traval
and other expenses of the arbitrators, fees and costs of expert witnesses
costs of trams?ation and interpretation and other supplemental costs. ]

_ If arbitration proceedings are terminated by an award on the merits, no
relm_bursement is given to the parties, irrespective of the length and c,om-
plexity of the proceedings. On the contrary, if arbitration proceedings are
not concluded by an award, upon a decision of the President of the PAC-
CCC., the administrative charges and arbitrators’ fees will be determined in

an appropria‘f? amount, and the rest of the paid advances will be returned
tc the parties. '

188  Under Tariff no 4, if an arbitral tribunal of three arbitrators is appointed. the
amqunts from the tariffs are increased by two and half times in relation tc; the
arbilrations with sole arbitrators (in complex cases this increase may be up to
three times).

188 Eg the previous regulation on costs from July 2002, Off Gaz 81/2002

180 See Tariff no 5 (1) of the Decision on costs {2003). .
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It is generally required that the parties pay advances of every type of
costs to the arbitration institution. After filing of the statement of claim, as
socn as it is possible (ie after determination of the amcunt in dispute and
the number of arbitrators), the Court should estimate the expected costs
and request payment of appropriate advances.

The PAC-CCC has several times changed its practice with respect to
the procedure of requesting the deposits (advances). Under the newest
regulation, the initial advances of costs are being requested exclusively
from the claimant.™' The deadline for payment of advances is 30 days
from the service of the payment order issued by the Secretary of the
Court. if the requested sum is not paid within this period, the claim may be
deleted from the Court registry; a deleted statement of claim may be filed
again, but subject to repayment of the registration fee.'

The practice of charges and fees of the Court has alsc been changing
in recent times. Motivated by an ambiticn to provide a more user-friendly
approach, the Court introduced a rule in 2002 according to which payment
of the advance in two or more instalments would be tolerated. Namely, the
President of the Court could, at his discretion, transmit the file to the
arbitrators if a substantial part of the advance was paid {haif or more),
subject to the natice to arbitrators that fuil advance was not paid193 A year
later, this rule was changed, and the regulaticns on costs now again
provide strict and inflexible provisions.'™ It remains to be seen whether
the practice will settle with the present Rules — certain changes in the near
future are likely to happen.

E Timing

It is often stated that cne of the major advantages of arbitration 1s the
speed of proceedings. However, in Croatian arbitral practice (as in the
practice of many other jurisdictions) this statement is not necessarily
always true. Socme problems may occur with arbitrators, whe discharge
their duty overburdened with many other obligations, with inexperienced
arbitrators, or simply with those who tend te simulate the practice of
ordinary courts in the arbitraticn proceedings.

During the reform of the Croatian arbitration law, some support was
voiced in favour of introducing fixed time limits {eg like in Art24 |CC
Rules). However, the majority opinion was that fixed time limits are not
appropriate for arbitration. As a resuli, the Croatian Law on Arbitraticn has

191  While this solution may have a certain impact on efficiency of proceedings in
cases where defendanis reject any invitation to participate in the costs of
proceedings, it may seem unfair and incorrect in cases in which both parties
are active and cooperative with the court.

192  See Art 6 of the Decision on costs (2003).

193 AN 5 (5) of the Decision on costs (2002).

194 It may be that the Court intended to compensate for these rules with a
decrease of charges and fees by half in pure national cases (cases "without a
foreign element”} but such a change is partly contrary to the ambitions of the
Law on Arbitration to provide the same rules for national and international
arbitration, and parlly may lead to an unequal and inappropriate compensa-
ticn of arbitraters.
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intfroduced in 2001 conly a general obligation of arbitrators to “conduct
arbitration with due expeditiousness and undertake measures on time in
order to avoid any delay of prcx:eedingsT195 It is also exprassly provided
that the parties may discharge by their consent an arbitrator, whe “does
not perform his duties in timely manner”, although such a rule would also
follow from the genearal principle of party autonomy. As a relative novelty,
failure to perform the duties in a timely manner is provided also as a
ground for challenge of arbitrators (Art 12 (2) LA). If an arbitrator would be
challenged for such a ground, the decision on his eventual removal would
be made by the full arbitra! tribunal, including the arbitrator subject to the
challenge.

Eventual introduction of specific time limits is by law ieft to the arbitral
institutions. The PAC-CCC, on its part, did not make use of this possibility:
the latest revision of the Zagreb Rules does only speak of the right of
arbitrators to set and prolong time limits for the performance of cerain
procedural actions, “taking care to prevent undue delays of the proceed-
ings".""" As the Court and its Secretariat do not have any powers to control
the length of proceedings, there are no sanctions that may be imposed by
the institutions against arbitrators who fail to undertake their duties in a
timely manner."®’

The currently published statistical data of the PAC-CCC do not fully
reveal the actual timing of the current cases. However, from tha data on
pending and finished cases, it may be concluded that the majority of cases
is resolved within the period of two years from filing of the statement of
claim. Still, there are also individual cases that last lenger, sometimes for
five or six years.198

F Language

As to the language of proceedings, the parties are free to agree on the
language or languages to be used in the arbitral proceedings (Art 21 (1}
LA). This rule applies not only to international, but also to national arbi-
tration. If parties fail to agree, the language or languages of the proceed-
ings will be determined by the arbitral tribunal. The LA has followed the
UNCITRAL Model Law rule accerding to which a language agreement or
determination by the arbitral tribunal, unless otherwise specified therein,
applies fo any written statement by a party, any hearingg and any award,
decision er other communication by the arbitral tribunal.’

The LA also provides a solution for languages that may be used in
cormunication until the language or languages of the proceedings have

185 See Art 11 (2) LA,

196 Art 18 (2) Zagreb Rules 2002.

197 Except if the failure to undertake actions would be of such a scope that it
could be construed as a de jure or de facto inability to perform the functions
of an arbitrator. In such cases, an appointing authority (by default: the Pre-
sident of the Court) may be requested o decide on the issle — see Art 13 LA,

198 Eg out of 27 cases initiatad in 1996, two were concluded in 2000, and one in
2002; out of 30 cases initiated in 1897, four were resolved in 2001, two in
2002 and one was still pending in the beginning of the 2003

198  Compare Al 21 LA and Art 22 of the UNCITRAL Madel Law,
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been determined. In such cases (eg if the parties failed to agree on the
language in their arbitration agreement), until the arbitral tribunal’s Qeter-
minaticn, “a claim, a defence and other deeds can be subrmtted in the
language of the main contract, of the arbitration agreement or in the Croa-
tian language” (Art 21 (3} LA). Ancther default provision provides for the
use of Croatian language if no agreement on language can be reached
either by the parties or by the arbitrators.

After the enactment of the LA, the last revisicn of the Zagreb Rules h_as
fully abandoned any rules on the language of the p_roceedings, relying
exclusively on the default rules in the LA. The Secretariat of th‘e PAC'-'CVCC
may assist the arbitrators in previding interpreters of trqnslatnon_ facilities,
and it could also communicate with the parties and arbitrators in several
fareign languages (eg English and German). Ultimately, the.agreem_ent on
translation services and the choice of interpreters and logistics remains on
parties and arbitrators.

G Applicable procedural rules

In arbitration proceedings, the parties are free to selec;otohe applicable pro-
cedural rules. This is both the approach of the LA™ and the Zagreb
Rules. In PAC-CCC proceedings, the parties may, under Art 1 (3) of the
Zagreb Rules 2002, agree o depart from the provisions of ;he) Rules.
There are only two conditions for the admissibility of the parties’ agree-
ment: the parties’ agreement may not be contrary to mandatory provisions
of Croatian law, and the parties may not agree on a secondary appeal
against PAC-CCC awards (ie depart from Art 27 Zagreb Rule_s 2002).‘

If parties have not agreed on any applicable rules, or if a partnculz_ﬂr
situation was not envisaged by the selected ruies, the arbitrah trlbur_tal is
authorised te “conduct the arbitration in such a manner as it considers
appropriate’. This means that the arbitrators may determine the rules cf
procedure by any appropriate manner, either directly, or by reference to a
set of rules (Art 18 (2) LA). Neither the LA nor the Zagreb Rules _20Q2
require the parties to be heard on the intended rules, b_ut suph a praclice is
customary and recommendabie. It weuld also be in line with the gen_eral
rule that the arbitrators should “tc the extent necessary and_ possible,
attempt to disclose to the parties their opinions and give gppropnate expla-
nations in order to evaluate all relevant factual and legal issues” (Art 17 (3)
LA).

)UnderArt 33 Zagreb Rules 2002 the new procedural rules apply cnly to
those arbitrations in which the arbitral agreement was concluded a_fter
coming into force of the Rules. This may generally be taken to b(_e the view
of the PAC-CCC: the rules to be applied are the rules that were in force at
the time of the conclusion of the arbitration agreement. If the rules have
subsequently changed, the old rules apply uniess the parties have ex-
pressly agreed on the application of the new rules.

200 The LA here follows the UNCITRAL Model Law approach — see At 18 LA
and Art 18 UNCITRAL Mode! Law
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H Counsel

There is no obligation for a party to be represented by a legal repre-
sentative or attorney at law in arbitral proceedings. This means that every
natural person with business capacity {adult over 18 years) has the
capacity to ceonclude an arbitration agreement and is also capable to per-
scnally defend his own rights and interests before an arbitral tribunal. Only
if the person is not capable to enter into business and other transactions
(mincr) or take legal actions, he must be represented by a lawful repre-
sentative. Lack of proper representation is a reason for setting aside
{Art 36 (2) point 1 b) LA).

Legal persons and other entities also have the capacity to conclude
arbitration agreements and be parties to an arbitration dispute. Such legal
persons are represented by their authorised person (directer) whose name
must be registered in the Court Registry of the Creatian Commercial
Courts. Such persons may alsc engage in-house counsels, lawyers or
other experts.

The representatives in proceedings should be able to enter into busi-
ness dealings or otherwise must be represented by a proxy. If the validity
of the power of attorney is governed by Croatian law, the authority to
conclude the main contract implies an autherity to conclude an arbitration
agreement (At § LA).

Although there are no mandatory rules regarding representation, if a
party wishes, it may, according to the Zagreb Rules 2002, nominate
representatives and assistants ¢f his choice. The name of these persons
has to be communicated to the PAC-CCC and to the other party in writing.
The nomination must specify whether it is made for purposes of repre-
sentation or assistance (Art 5 Zagreb Rules 2002).201

If the party nominates a representative, it should also enclose a written
power of attorney or power of representation. There is no explicit rule re-
garding the form and substance of a valid power of attormey/repre-
sentation, but usually if must state that power is given to that particular
person and in that particular dispute and it must be signed and stamped
(legal persons). The presentation of a valid written power of attorney/
representation is in practice sufficient for identification, authorization and
capacity of the representative.

.Neither the Law on Arbitration nor the Zagreb Rules 2002 contain re-
strictions for a party's counse! and especially restrictions with regard to the
number of counsels or their legal education. It is not required either that
they.are attorreys at law and admitied to the Bar. However, if the party
nommates a Croatian attorney, the latter must fulfil general requirements
and is SL_iject to restrictions in accordance with the Law on Attorneys.
Lawyers in Croatia have to be members of the Croatian Bar Association as
the only national bar.?™

201 This rule was adopted from Arl 4 of the UNCITRAL Arbitration Rules and was
also centained in earlier versions of the Zagreb Rules.
202 See Croatian Bar Association, website: www.odvj-komora hr.
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Under the Law on Attorneys”™ only attorneys with a bar exam are
capable to represent their clignts without restrictions. The trainee without a
bar exam may substitute an attorney only if the value of the dispute does
not exceed 50,000 kuna.®™ Foreign attorneys may, however, represent
their clients in arbitration cases with an international element. As there are
no restrictions with regard to foreign representatives, in such cases they
may alsc be in-house counsels, experts or other persons that are not
lawyers.”®

Finally, regarding the difference of the appointment for representation
and appointment only for assistance, the Zagreb Rules 2002 make such a
difference in Art 5, stating that “the communication must specify whether
nomination is being made for purposes of representation of assistance”.
Therefore, a party nominating a representative must state the purpose of
nomination. In practice, when an attorney at law is neminated, the stand-
ard power of attorney entitles attorneys to take all legal actions in order to
defend interests of a party and comprises both representation and as-
sistance. If the party wishes to narrow these powers, this must be said so,
and the given special power of attorney must list exactly which legal
actions could be taken by the attorney(s).

The Law on Arbitration, reversing previous law, provides that under
national iaw the authority to conclude a main contract aisc impilies an
authority to conclude an arbitration agreement (Art 8 LA).

| Communication

1 Submission of documents by the parties

The statement of claim, the statement of defence and their attachments
and other submissions and attachments shall be delivered to the Court or
arbitral tribunal in a number sufficlent for the Court, each party and the
arbitrator. One copy of every party's submission and tribunal's decision
must always remain with the arbitral institution {Art 21 Zagreb Rules 2002)

This means that in arbitration before a sole arbitrator, three copies cf all
submissions and documents must be delivered — one for arkitrator, one for
the counter party and one for the institution. in arbitration before three
arbitrators, five copies must be delivered — three for the arbitrators, one for
the counter party and one for the institution. If expert opinion is requested,
one extra copy for the expert must be provided.

if the parties choose the language of proceedings, all submissions and
documents must be made in that particular language. Otherwise, if the
parties fail to reach agreement, the tribunal shall make such a decision
and all submissions and other documents, written statements by a party,
hearings and any award, decisions any other communication must be
made in the language decided by the arbitral tribunal. If a foreign language
is agreed, all submissions and evidentiary documents must be delivered in

203 Law on Attorneys (Zakon o odyjetnistvu), Off Gaz 9/94.

204 See Chapter || A
205 See Porobjja, Foreign Atttorneys as Parly Representatives in Arbitration
Proceedings, Croatian Arbitration Yearbook, Val 2 (1995) 185-194.
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translation in tt  required number of copies. Usually, it is requested that
such translatio:- " certified by a centified court interpreter, although such a
rule exists ne: . v in the Law nor in the Rules.

Until the nal reaches its decisien, the language that may be used
for commur: ~.on purposes is either the language of the main centract or
the langua-- ~f the arbitration agreement or Croattan language. If the
tribunal fai — reach a majerity decision cn the language (ie if all three
arbitrators -~ sagree), the language of arbitration will be Croatian language
(Art 21 LA,

The obitral tribunal may also set time limits for the delivery of docu-
ments or other evidence which could support a statement of claim and
defence. The tribunal may also set deadlines for these other actions
(Art 22 (2) and (3) Zagreb Rules 2002).

Regarding the delivery and preservation, all submissicns and docu-
ments rmust be delivered in written form and in paper version. Also, all
communications on behalf of the institution are kept in written form (in the
case f'e) as well as in computer files. Exact data about preservation of
files are not available.

2 Rules on written communications

The ~rincipal rule on written communicaticns in arbitration is provided in
Art 4 of the Law cn Arbitration. All written communications shall be
deer~d to he delivered on the date when they were delivered to the
maili; address of the addressee or other person designated to receive
writizn communications.

The mailing address is considered to be the address where the desig-
nated addressee regularly receives his or her mail. ¥ no such address
exists, it shall be the address of habitual residence of a natural person, or
the seat or the branch office of the lega! person.

If no such address exists, the delivery shall be deemed to have been
served on the day when the delivery was attempted to the last known
address. The evidence of attempted delivery (registered mail receipt) has
to be preserved. The delivery will also be deemed to have been served if
the addressee refuses to receive written communication.

These rules are not applicable to state court proceedings, but are de-
signed sclely for arbitration.

3 Serving of notices and documents, summons and transcripts

In institutional arbitration, all documents shall be delivered to the
Secretariat of the Court and the Secretariat shall communicate all relevant
documents and notices to the parties and arbitrators.

Sometimes the Secretary General of the Court and tribunal may direct
each party to communicate directly to the opposing party their submissions
and attachments at the address stated in the file of the Court with re-
gistered mail and with the receipt of delivery. A copy of the receipt evi-
dencing such delivery to the other party shall be attached in original or in a
copy to the submissions for the Court. At the request of the Secretary
General or the tribunal, the party may also attach notice of receipt evi-
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dencing such delivery (Art 20 Zagreb Rules 2002} These are rules on the
perscnal delivery of submissions.

When serving the summaons, the Zagreb Ruies 2002 provide that the
parties shall be given notice on time, date and place of hearings well in
advance. This actually means that the parties have to be given sufficient
time for preparation. This is especially so if witnesses need to be heard.

Transcripts are also to be delivered at the request of a party. The Rules
state that the court shall have at least one copy of every submissicn on
which the tribunal has deliberated and decided. The transcript or copy of
the documents kept in the Court’s file shall be supplied upon request of
the parties (Art 21 Zagreb Rules 2002).

Service of notices and documents, summaons, transcripts, and awards
are subject to the provisions on service of written communications.

4 Serving the award on the parties

The Law provides that in institutional arbitration the arbitral institution shail
deliver and serve the arbitral award to the parties. The Court shall always
keep one copy of the award together with receipts of delivery to the
parties. In ad hoc arbitration, the service of the award to the parties shall
be made by the arbitral tribunal {Art 30 (8) LA). There is no obligation for
an ad hoe tribunal to deposit an award with the state court, but parties may
agree on such deposition if they wish.*% In both ways the award shall be
served under the same rules on service of written communications.

If the party so requests, the award may be served by a public notary or
via court competent rafione causae which has territorial jurisdiction ac-
cording to the place where the award needs to be served (Art 30 (7) LA).

J Statement of claim

1 Formal requirements concerning the contents and
attachments of the statement of claim

The arbitral proceedings are regularly initiated by submitting a statement
of claim to the arbitral institution.?®" in ad hoc arbitrations, arbitral pro-
ceedings are initiated when a statement of claim that submits to arbitration
or a notice of the appointment of an arbitrator or a proposal for a sole
arbitrator is received by the respondent together with the invitation to
appoint the other arbitrator or make a declaration on a proposed sole ar-
bitrator. Departure from these requirements is possible if the parties
agreed on some other ways of initiating the procedure.

The formal requirements concerning centent and form of the statement
of claim are set down in the Zagreb Rules 2002. The statement of claim
must contain the following:

a) names and addresses of the parlies;
b) relief sought;
c) a statement of facts supporting the claim;

206 See former Art 485 of the Code of Civil Procedure.
207 Art 20 of the Law on Arbitration and Art 13 {1) of the Zagreb Rules 2002.
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d) a statement and summary of the evidence submitted:
) a statement on the arbitration agreement, if any;

f) a proposal concerning the appointment of arbitrator(s);
g) an indication of the amount claimed **

Additionally, the Law on Arbitration provides that the statement of claim
must contain facts that support the claim, other points of issue and the
relief sought. All documents that are considered to be relevant by the
parties ar reference to such documents or any other evidence in support of
a claim or factual allegations by the parties shall be attached to the
statement of claim (Art 22 LA).

The statement of claim must always be accompanied with a copy of the
contract out of or in relation to which the dispute arises and the arbitration
agreement (if the arbitration clause is not contained in the main contract).

The procof of the existence of an arbitration agreement {(either as an
arbitration clause or a submission) actually serves as a confirmation of the
parties’ intenticn to submit the dispute to arbitration. If no arbitration
agreement exists, the tribunal shall not have jurisdiction and shall refuse to
decide the case.”™ However, under Art 6 LA the agreement may also be
concluded by actions (eg failure to object to a written offer} or even tacitly
in the stage of exchange of the statement of claim and defence. If a
statement of claim is delivered to the respandent and he fails to object the
jurisdiction of the arbitral tribunal, raising issues related to the substance
of the dispute in his statement, this is considered as a tacit consent to arbi-
fration.

2 Failure to ohserve formal requirements, correction and
delivery of the statement of claim

If the claimant fails to communicate his statement of claim in accordance
with the legal requirements, ie if he fails to present facts and points of
issue that support the claim and state the relief sought, the arbitral tribunal
shall terminate proceedings.?’

Sometimes, the claimant may fail fo cbserve some formal and substan-
tive requirements regarding the compasition of the claim, even by mistake.
In such a case, the claimant may during the course of proceedings,
supplement or amend the statement of claim. Usually. the tribunal will give
additional time limits to the party to satisfy the missing requirements,
although this depends on the tribunal's own discretion. Arbitrators may
refuse to grant additional time for corrections if this is considered in-
appropriate with regard to the delays of procedure or if the parties have
agreed ctherwise 2’

If the party fails to produce documentary evidence within the time limit
provided, the tribunal may still make a decision to continue praceeding
and issue the award on the evidence before it (Art 24 LA)

208 See Art 13 (2) Zagreb Rules 2002,

209  See Chapter ! B.

210 See Arl 22 (1Y LA,

211 Note that the tribunal must act in timely manner and ensure that no delay of
proceedings occurs.
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If the lack of requirements concerns the non-existence of an arbitration
agreement, the tacit consent of the respondent_may supplemenﬁ thr; Igck
of agreement. Otherwise, no jurisdiction of the tribunal or arbitral institution
exists. _

There are no specific provisions and rules with regard to the delwery of
the statement of claim. Like any other written submissicn, the dehvery of
the statement of claim shall be subject to the rules of service of written
communications in Art 4 of the Law on Arbitration.?'? However, since the
delivery of the statement of claim has a special importance_, it is es_sen‘ual
for the statement of claim to be delivered by registered mail and Wltlh cer-
tificate of acceptance. The stalement of claim is deemed to be delivered
on the date stated on the certificate of acceptance signed by the ad-
dressee. The mement of delivery is a key moment since afterwards a duly
notified party may be in default.

K Reply to the statement of claim

1 Formal requirements concerning the reply to the statement of
claim

The reply to the statement of claim or statement of defence (hereinafter:
the defence) is subject to the same provisions and requwrements as the
statement of claim. Therefore, the defence must contain:

a) names and addresses of the parties;

b} relief sought; _
c) a statement of facts supporting the reply to the c\ralm;
d) a statement and summary of the evidence gubm|tted;
e) a statement on the existence of the arbitration agreement;

f) a proposal concerning the appeintment of arbitrator(s).*"”

The procedure of submission is as follows: after receiving the state-
ment of claim, the Secretariat of the Court shall deliver it to the respon_dent
together with its attachments. The Secretary shall also fix the time Iimlt for
delivery of the statement of defence. The statement of defence with a_II
attachments must also be deliverad to the Secretariat of the Court who will
forward all documents to the arkitrators and the other party. ‘

According to the Law on Arbitration, the respondent shall stlate his
defence in respect of the claimant’s statements, proposals and claims (as
presented in the statement of claim). Marecver, ail other documents that
are considered to be relevant by the respondent or reference to such
documents or any other evidence in support of a reply to claim or alleged
facts will have to be submitted in the reply to the statement of claim (At 22

LA).

212 See Chapter iV L o _

213 See Arl 14 (2)—3) Zagreb Rules 2002; the indication of the amount claimed
will also be necessary if the respondent raises his own separate counter-
claims.
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All other rules regarding the form, language, delivery and substance
that are applicabie to the statement of claim are also applicable to the
reply of the statement of claim.

2 Failure to observe formal requirements

If the respondent fails to communicate his statement of defence or if he
fails to state his defence in respect of certain claimant's statements, pro-
posals and claims, such failure shall not be treated as admission of the
claimant's allegaticns. Accordingly, the tribunal will have to continue with
proceedings and establish the facts or decide on such claims and pro-
pesals. [f the respondent fails to appear at the hearing or to produce docu-
mentary evidence within the time limits for its production, such action dces
not prevent the tribunal from continuing proceedings, so that the award
shall be based on the available documents and evidence in the file 2% If
there are only minor omissions with respect to formal requirements (eg
insufficient number of copies or lack of translations), the tribunal may pro-
vide a party with a time limit to heal the error, but has no obligation to do
50. Occasionally, some of the failures may be healed by the tribunal or the
institution itself at the expenses of the failing party (eg if an insufficient
number of copies is provided, the tribunal may order copies to be made,
and order the party to reimburse the expenses).

After expiry of the time limits {either the initial or the extended ones),
the tribunal will at its own discretion decide whether a party is in default,
ensuring that no delays of procedure cccur. Although this discretion is
given to the tribunals, in practice the arbitrators are rarely prepared to use
it fully. Therefore, in practice delays of procedure do not cccur infre-
quently. The Zagreb Rules 2002 only state that the tribunal shall decide,
taking into account all the circumstances, whether to consider procedural
steps performed by a party after the expiry of any fixed time limits. This
also includes delivery of the statement of claim and defence. In the past
few years, the arbitrators’ duty fo act timely was given a stronger emphasis
both by legislation and by the relevant rules, so in practice we may expect
that the future tribunals will more often try to avoid delays of proceed-
ngs.

3 Failure to reply to the statement of claim and objections to
jurisdiction

Failure to respond to the statement of claim does not prevent arbitrators fo

continue with arbitral proceedings. A duly notified party shall be in default

unless the parties have agreed otherwise {(Art 24 LA).

If the statement of claim was delivered in accordance with the rules of
delivery of written communications in Art 4 of the Law cn Arbitraticn and if
the tribunal holds “clean” procf of delivery (certificate of registered mail
and/or certificate of delivery with signature, stamp and date), it shall con-

214 See Art 24 {2)—(3) LA.
215  See Ar 24 of the Law on Arbitration and Art 18 (3) of the Zagreb Rules 2002.
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tinue with proceedings and make an award based on the staternents,
documents and evidence provided.

Once the statement of ¢claim is being communicated to the respondent,
the jurisdictional objections may be raised no later than in the statement of
defence in which the respondent raised issues related to the substam_:e of
the dispute; entering into substantial arguments by the respondent will be
construed as a tacit consent to arbitration. lee mere fact that the re-
spondent participated in the appointment of arbitrators dees not preclude
him from raising such a plea at a later stage. .

However, If the respandent fails to respond to the statement of claim at
all, the arbitrators will have to decide as a preliminary issue whether there
was a valid arbitration agreement or net. If arbitrators_ find that.such an
agreement existed, they will continue with the proceedings, provided that
the respondent was duly notified.

4 Making objections and counterclaims

The respondent may file a cocunterclaim or raise objections in the form of
claims for set-off until the closure of hearings if the relief sought ‘by
counterclaim or set-off falls within the scope of the relevant arbitration
agreement {Art 15 Zagreb Rules 2002). o

If the counterclaim or the set-off objection does not fall within the scope
of the legal relationships covered by the same arbitration agreement, it
would not be admissible to raise them in the pending arbitration. Instead,
the respandent would have to seek relief in separate court or arbitration
proceedings.

The counterclaim, if admissible, will be communicated tc the other
party and the tribunal. The arbitrators should try to hear argurments and
make a decision on claim and counterclaim simultaneously, in arder to
preserve time and resources. it is, however, also possible to mak_e a
partial award on either claim or counterclaim, and continue the hearings
with regard to remaining claims.

L Modification of the claim

The Law on Arbitration regulates modifications of the ciaims within broader
norms that allow parties to amend or supplement their claim or de_fence
during the arbitral proceedings {regularly until the closure of the hearings),
unless the tribunal considers it inappropriate to allow such amendment,
taking into consideration the delay in making it. o

The Zagreb Rules 2002 only contain provisions on the consol’\datlon of
proceedings. If the parties to dispute file separate claims against each
other arising out of different legal relations for which they have agreed the
jurisdiction of the PAC-CCC, the Secretariat of the Court shali endeavgur
to consclidate the claims, and proceed with the hearings and de\iberanqn
before the same tribunai In case of multipie respondents, where a case s
suspended against one or mere of them, the proceeding shall be split until

216 See Art 22 (2) LA
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the reasons for suspension are removed and the proceedings among
remaining parties may continue separately.*'’

The role of the institution in cases cf amendments and supplementation
of claims relates only to technical assistance; it does not enter into the
substance of modifications. Such decisions are left to the tribunal. The
Court cnly has a duty to forward all statements, documents and other
information to the other party and the arbitratcrs following the rules on
written communications. The only substantive task of the Secretariat is to
ensure that, if the claim was increased or a new claim was raised, the
increased costs are calculated and that appropriate deposits are paid. If
the respondent does not pay the required deposits for the counterciaim,
the arbitraters would not be able to decide on such a counterclaim. They
may, however, take into account the factual allegations from the counter-
claim as if this was anly a reply to the claim.,

In practice, medifications and supplements did occur relatively fre-
guently, mostly concerning the modifications regarding the value of dis-
pute, change of names of the parties, relief sought, counterclaims, set-off
objections, separate claims on the same issues, same claims in regard to
different parties etc. However, the practice on such procedural details is
rarely, if ever, published in law reviews and other sourcas of arbitral juris-
prudence.

M Participation of third parties

In principle, arbitration proceedings take place only between the parties
that have concluded the arbitration agreement. Although the national pro-
cedural law does recognise the institute of intervening parties (umjesadi,
interveners) in court proceedings, the possibility of an intervention in arbi-
tration proceedings is rather limited. Due to the confidential nature of the
arbitration proceedings and the need to have agreement by the parties,
participation cf third parties is rather unlikely. In the Zagreb Rules 2002 it
is provided that persons who have a legal interest to join one of the parties
mn the dispute may intervene only if both parties agree to this (Art 17
Zagreb Rules 2002). In practice, this rule was closely followed — without
full consent of the parties participation of third parties was not allowed.

N Hearings

Basically, the conduct of the proceedings is at the discretion of the arbitral
tribunal. The arbitrators should find the most appropriate and effective
methods of adjudication. They also have tc strike a balance between the
written and oral elements in the proceedings. Therefore, in Art 23 (1) LA it
is provided that the arbitral tricunal shall decide whether to schedule and
hold oral hearings for the presentaticn of evidence or for oral arguments,
or whether the proceedings shall be conducted cn the basts of documents.
However, as the oral hearing is at the heart of the adversarial principle, the
arbitrators may decide to limit their proceedings to documents only (ie
decide that no hearings will be held) if there is a unanimous consent by

217  See Art 16 Zagreb Rules 2002,
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the parties. Upon reguest by either party, the arbitrators are obliged to
holdz?an oral hearing at an appropriate stage of the proceedings (Art 23 (2)
LA).

The arbitral proceedings, in particular the oral hearings, are not public,
unless parties agree to the contrary. Thus, the circle of thase who may be
present at the hearings is limited. Naturally, the arbitrators as well as the
parties and their representatives and counsels can be present at the
hearings. From the side of the arbitral institution, if the administrative sup-
port is provided tc arbitrators, the court reporters (typists of the protocol)
will attend the hearings, as well as interpreters and those administrative
assistants that may be invited (and authorised) by the arbitrators and the
parties. The Zagreb Rules 2002 expressly provide that all hearings may
aiso be attended by the Secretary of the Court, and there is even the
obligaticn of the Secretary to take part in the hearings if the sale arbitrator
is not a lawyer, or — if there is a panel — If none of the members of the
panel is a lawyer [Art 29 (1)-(2} Zagreb Rules 2002). Of course hearings
will be attended, as the case may be, by witnesses and/or experts.

The number of hearings is not limited; neither by the law nor by the
relevant arbitration rules. The actual number of hearings may depend on
many factors — complexity of the case, availability of the parties and/or ar-
bitrators, evidentiary problems and other external and internal circum-
stances. If the majority of arbitrators and parties (or iheir counsel) resides
at the seat of the Court (in Zagreb), it will be easier to hold a greater
number of hearings within shorter periods. If the participants in the
proceedings have to travel from large distances to the hearings, the need
to concentrate the hearings is greater. In practice, the number of hearings
vary from only one to more (sometimes even five or six) hearings.

As to the transcripts of the hearings, the Law on Arbitration does not
contain any speciflc rules, except the general provision that leaves the
conduct of the proceadings to the parties’ agreement and the arbitrators’
discretion. The Zagreb Rules provide a flexible approach to the transcripts.
The arbitral iribunal will have to arrange keeping minutes of the hearings
“if it feels this is necessary in view of the circumstances of the case or if
the parties have so agreed and informed the arbitral tribunal at least 15
days before the hearing is held”.*"®

in practice, transcripts are being held in most of the arbitrations. The
most customary method is the one that is alsc used by the national courts
of law: the president of the tribunal or the sole arbitrator would dictate to a
typist a short summary of the statements and decisions made during the
proceedings. In some arbitrations there is no typist at the hearings, but the
presiding arbitrator holds notes and supplies a written summary based on
such notes to the parties after the hearing. Occasionally, with permissicn
of all participants, the course of the hearings would be tape-recorded, but
such a recording would generally be only informal, intended to ensure a
mare accurate written summary. To our knowledge, there have been no
proceedings before the PAC-CCC so far that did have a full literal

218 Compare also Art 24 of the UNCITRAL Model Law.
219  See Art 25 (2) Zagreb Rules 2002. The same rule also applies to interpre-
tation (translation) of oraf testimonies.
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transcript of statements based either on shorthand, a recerding, or a court
reporter that would take literally all of the words of the participants in the
proceedings.

Among the permanent employees of the Court (ie the Croatian Cham-
ber of Commerce), there is usually at least cne professional typist that is
provided free of charge as an option for typing the abbreviated transcripts
during the hearings held at the seat of the Court {(see above). The Court
al_so provides a hearing room at the seat of the Court in Zagreb equipped
ywth a computer and a printer. Upon request of the arbitrators, the arbitral
institution may arrange other transcript services, subject to covering the
expenses of such services, including the sound recording.220

The hearings may be adjourned for a number of reasens. In most
cases, hearings are adjourned if the course of proceedings reveals the
need for the taking of additional evidence. Problems in the service of
summens to witnesses and other participants may also lead to ad-
Jogmments. The failure of parties to appear at the hearings or submit
evidence within a time limit does not in itsell lead to adjournment,®’ but
arbitrators may use their discretion to prolong the time limits and still grant
the adjournment even in such cases.?*

O Security for costs

Neither legislation nor the arbitration rules do contain an express pravision
on a security for parties’ costs. In practice, the claims for security have
been raised in the PAC-CCC proceedings. Already in 1992, the Presidium
of the PAC-CCC decided to issue a general view on the claims for se-
curity. and came to the conclusion that such requests cannot be granted.
_Th_e Presidium stated, infer afia, that “arbitration means a voluntary
jurisdiction” and that it is presumed that the parties, by agresing on
arbitration, waive some other privileges that they may eventually have in
the process before public courts”; that “granting security for costs to
domesti_c parties would be contrary to the principle of equal freatment of
the parties” and that “requesting such security is also not in line with the
comparative practice”.”**

220 See Art 22 (5) of the Zagreb Rules 2002: “The Secretary of the Arbitration
Court shail make the necessary arrangements to provide shorthand notes,
sound recordings and minute taking in a foreign language on the presentation
of evidence if one of the parties requests it or if the arbitral tribunal so orders
and if a monetary deposit is given to meet the costs incurred”. As already
stated. the shorthand transcripts or sound recordings are not customary in
the practice of the Court.

221 See Art24 point3 LA. See also the PAC-CCC Award IS-P-5/95 of 7 July
1996, Croatian Arbitration Yearbook, Vol 5 (1998) 243.

222  See also Al 18 of the Zagreb Rules 2002 on time limits.

223  See Decision of the Presidium of the PAC-CCC of 17 Movember 1992
Croatfan Arbitration Yearbook, Vol 5 (1998) 247-248. ,
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P Evidence

1 General remarks, admissibility, restrictions

The Croatian law has adopted the UNCITRAL Model Law approach,
according to which the evidence is also covered by the principle of party
autcnomy. Thus, the parties may also agree on the particular rules on the
admissibiiity and weight of evidence. If parties have not made such an
agreement, the power of the arbitral tribunal to determine the rules of
proceedings includes the “power to determine the admissibility, relevance
and weight of any evidence”. " In practice, the vast majority of PAC-CCC
arbitrations dc follow the centinental style and the principle of free evalua-
tion of evidence, according to which evidence may be submitted and pre-

sented on a very broad basis, with a very few {if any) restrictions.

2 Presentation of evidence, withesses

The presentation of evidence also depends on the parties’ agreement and
the discretion of the arbitrators. As for the witnesses, the law provides only a
few general rules — eg that the witnesses will be in principle heard at the
main hearing, but exceptionally aiso outside the hearings, subject to their
consent. A practice of written depositions customary for common law
jurisdictions is alse permitted by the new law: “the arbitral tribunal can also
request from witnesses Lo answer questions in writing within a certain pericd
of time” (Art 25 (2) LA). In arbitration proceedings witnesses may not be
required to take an cath.®® The Zagreb Rules also provide that the
arbitration court may order the witnesses to leave the rocom whilst other
witnesses are heard (Art 23 (2) Zagreb Rules 2002). Everything else is in
the hands of the arbitrators. In practice, the manner of examining witnesses
has both inquisitorial and adversarial elemenis, ie witnesses are questioned
both by the members of the arbitral tribunal and by parties and their counsels.

3 Experts

The use of experts is also subject to the parties’ agreement, as noted in
Art 26 LA. However, the default rule provided by law is that the experts
may be appoinied by the arbitrators who will also determine their mandate
and set the relevant facts and questions that have to be elaborated in the
experts’ opinion. As a rule, such neutral experts would submit their find-
ings in a written form. Upon the request of a party or by the arbitral tri-
bunal, the expert should also take part in an oral hearing. At such an oral
hearing, the expert will be required to clarify the relevant points of his
expert opinion. The parties are expressly authorised to put questions tc
the expert. But they can also invite their own, party appcinted experts, who

224  See Art 18 (2) LA (and Art 19 (2} UNCITRAL Modei Law). See also At 22
Zagreb Rules 2002.
225 See Art 25 (3) LA
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may supply their findings to the arbitrators, thus challenging the opinion of
the expert appointed by the arbitrators.?*®

4 Party as a witness

Unlike the rules of civil proceedings applicable to state courts, the Law on
Arbitration and the relevant arbitration rules do not contain specific pro-
visions on hearing parties in the proceedings as the source of information.
The cenclusion may be, in our view, that there should be no differences in
treatment of party representatives and the witnesses in the proceedings.
Whether witnesses or party representatives will be invited to testify and in
which order depends on the discretion of the arbitrators as well as the
assessment of the weight of evidence that is given. There will be no oath
in ‘either case, and the power of the arbitrators to compel them to give
evidence generally is the same. Eventual differences may ocour only if the
arbitrators use the assistance of naticnal courts in providing testimony — the
court may, in such a case, use the means available in the Code of Civil
Proceedings only against the witnesses, not against the party representatives.

5 Written witness statements

As already stated above (see at VI P 2), an arbitral tribunal may request
witnesses to answer guestions in writing. There are no further rules on the
treatment and use of such written witness statements. It is assumed that
fair treatment would require the option of guestioning the witness by the
parties about his or her statements at the oral hearings, if only possible
and practicable. However, in any case the arbitrators will generally evalu-
ate at their own discretion the weight that has to be attached to such a
statement, just as with any other written document supplied to the tribunal.
Of course, this weight would generally be much greater if the written
statement was presented and defended at the hearing, in which case it
forms a part of the broader assessment of the value of the information
presented by this witness, including the picture of his credibility.

6 Producing documents

There are no rules in law regarding the power of the arbitral tribunal to
order one party to submit documents at the request of the other party. The
only rule on the production of documents refers to the power of arbitrators
to order the parlies to provide the expert with “any relevant information or
to produce or to provide access to any relevant documents .. "2 The
Zagreb Rules generally authorise the arbitrators to order the parties, within
the limits of their powers, to furnish documents within a time Iimit set by
the tribunal.**® It should be assumed that such a request will be made only
upen the request of the other party (see the following point). However, the
arbitrators do not have any compulsory means at their disposal if the party

226 See Art 26 (2) LA,
227 Art 26 (1) point 2 LA.
228  Art 22 (3) Zagreb Rules 2002.
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refuses to supply the document. In this case, arbitrators may only take this
into account when finding the disputed facts.

7 Taking of evidence ex officio?

The arbitration law does not specifically deal with the guestion whether
arbitrators may take evidence on their own initiative or upen the request of
a party only. If parties have not agreed otherwise, in our opinion the
arbitrators wouid have to be bound by the party initiative. This would follow
from the principle of party autonomy and the adversarial nature cf the
arbitration proceedings. Another argument in support of this submission
may be found in the latest reform of the Croatian procedural law® that
has abandoned the authority of judges in court proceedings to take evi-
dence on their own initiative in every litigation, with a very few exceptions,
A fortiori, in arbitration proceedings the arbitrators would not have in-
quisitorial powers in respect to evidence-taking, at least not in the classical
commercial disputes.

Q lllegality

The arbitration legislation does nct specifically deal with the eventual
reaction of the arbitral tribunal to situations in which it discovers some
llegality {eg the purpose of the underlying contract was tax evasion or
corruption). However, it is provided that no award will be enforced if it
violates public policy. Domestic awards are also subject to setting aside for
the same reascn, and foreign awards will not be recognised if the recog-
nition would be contrary to public policy *® The mandate of arbitrators
includes respect for the validity and enforceability of awards, so the
arbitrators would have to react appropriately and not issue awards that
would violate public policy {as would certainly be the case if the arbitrators
would knowingly assist the fraudulent intents of the parties). On the other
hand, except in the case of grave illegality that would include a danger for
the public safety, it would be preposterous to expect from arbitrators the
actions that would transcend the {imits of the arbitration (eg reporting of
illegality to state authorities). The arbitrators, as persons of the parties’
confidence, have in our view a similar position in respect to potential il-
legality as the parties’ lawyers (including the obligation to preserve the
confidentiality). This is, however, a personal opinion, and there is currently
no practice in this respect.

229  See Amendments to the CCP of July 2003, Off Gaz 117/2003, effsctive from
1 December 2003, in parlicular the changes to Art 7 CCF.

230 Compare Art 39 LA (enforcement of domestic awards); Art 40 LA (recognition
and enforcement of foreign awards); Art 36 (2) LA (reasons for setting aside}.
Another typical instance of the respect for public policy is the obligation of the
arbitrators to abstain from making an award on the agreed terms if the
parties’ settlemnent violates public policy (At 28 (2) LA).
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R Termination and suspension

The arbitration proceedings can be terminated either by award or by a pro-
cedural decision, without issuing a decision on the merits.

Not_every award will terminate the proceedings but only the final
award.®*! Even after issuing the final award, the mandate of the arbitrators
may be extended, eg if they have overseen that they have failed to decide
all of the issues (Art 33 LA), if after the final awards the costs of the pro-
ceedings still have to be decided upon (Art 35 (3) LA), or in the case of a
need for corrections or clarifications of the award (Art 34 LA). The man-
date of the arbitrators also revives if the court of law (upon application for
setting aside) suspends the proceedings and remits the case to the ar-
bitrators in order for them to undertake actions that would avoid nul-
lification of the award (Art 36 (1) LA). The case may also he returned to
arbitrators if the award was set aside for reasons that did not affect the
{continuing) validity of the arbitration agreement (Art 37 LA).

The arbitration proceedings will be terminated by a procedural order of
the arbitral tribunal if the claimant withdraws his claim, “unless the
respendent objects thereto and the arbitral tribunal recognises a legitimate
interest on his part in obtaining a final award in the dispute” (Anr 32 (1)
point 1 LA). The arbitrators will also issue an order on termination of the
proceedings if the parties have agreed so or if the tribunal finds that the
continuation of the proceedings has for any other reason become un-
necessary or impossible (Art 32 {1) points 2, 3 LA). A settlement reached
cutside of the arbitration would generally be the most frequent reason for
such termim‘;lticmsa,232 but the parties do not need to inform the arbitrators
about the reasons for withdrawal or joint application for termination of the
case.

As the arbitration proceedings in administered arbitration commence by
submitting the statement of claim to the institution, ™ the authority to make
the procedural orders on termination of the proceedings cannot be exer-
cised by the arbitral tribunal until its constitution. If parties settle the claim
befere and request termination, such decision will be made by the arbitral
institution.

The arbitral institutions will also terminate the proceedings in case of
non-payment of charges or fees. For example, the PAC-CCC Rules on
costs provide that the President of the Court will decide on deletion of the
statement of filed claims from the registry of disputes if the advance is not
paid in time. 2>

The Law on Arbitration does nct regulate the possibility of suspending
the arbitral proceedings. The Zagreb Rules 2002 provide only one situa-

231 See Art32 (1) LA, Partial awards (Art33 LA) and interim awards {see
Art 30 (1) LA) do not terminate the proceedings.

232 See eg Art29 (1) LA: 'if the parties settle the dispute during arbitral pro-
ceadings, the arbitral tribunal shall terminate the proceedings upon their
request, unless the parties request to record the setflement in the form of an
arbitral award on the agreed terms.” In latter case, the case is not terminated
by a procedural order, but by a final and enforceahle decision on the merits.

233 See Art 20 (1) LA,

234 Decision on Costs, Off Gaz 108/2003, Al 6.
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tion of suspension: under Art 3, the arbitrators may suspgnd the pro-
ceedings if there is pending court litigaticn (s pendens) in thelsame
matier between the same parties, but only “if there are especiaily impor-
tant reasons to do so”. In all other situations there are no express_rules on
the suspension of arbitral proceedings. This does not necessarily mean
that the arbitrators would not have the power to suspend the proceedings
since the power to suspend the proceesdings should be_ inferlred from the
general authority of arbitrators te conduct the prgceedlngs in an appro-
priate manner. Some arbitrators may find inspiration (aﬂd they dc so in
practice} in the procedural rules of Croatian civil procee;iungs in _respect o
suspension of court proceedings and stay the proceedmgs eg if the pro-
cedural balance is temporarily jeopardised (eg if a party is unab\g to act
due o death, opening of bankruptcy proceedings or special ogtswde Cir-
cumstances).235 Of course, the tribunal should take into accoun“t its duty to
conduct the proceedings at an appropriate speed when deciding on sus-
pension and continuation of suspended proceedings.

S Award

1 Distinction between an award and other decisions of the
arbitral tribunal and types of award

The Law on Arbitraticn defines an award (pravorijek) as a "gecision of the
arbitral tribunal on the meriis of dispute” (Art 2 (1) point 8). Therefore, the
award deals with the substance of the dispute and decides on the merits
of the claim. During the arbitral proceedings the tribunal may often haye to
decide upon some guestions of procedural nature or some preliminary
guestions that require no form of the award (eg on provisicnal measures,
jurisdictional issues or determination of applicable iaw). Therefore, a de-
cision on such issues is often made in the form of a procedural order
(zakijucak). Such procedural orders de not require enforcement before the
competent court, nor could it be possible ta submit them to the procedure
for setting aside

Unless otherwise agreed by the parties, the arbitral tribunal may make
not only final, but also partial and interim awards (Art 30 (1} LA).‘ The
difference between final and partial awards is that partial awards finally
decide one or more of several claims in the dispute {but not all}, or a part
of one divisible claim. Just as final awards, partial awards are considered
tc be final (but only in respect of the decided claims) and independe_nt.
Unlike these awards, inierim awards (medupravorijek) do not relate to in-
terim measuras but to substantive decisions regarding the basis of a
manetary claim (eg decision on the responsibility for damages whereas
the amount of damages would be left for the final award).

235 In the beginning of 1990’'s, a number of arbitration cases was suspendeq due
to war circumnstances that prevented cerain parties from par‘ticipating in the
proceedings (eg if a party was on the occupied territary with no possibility 1o
travel to hearings).

236 Exceptionally, the provisional measures issued in the form of a procedural

order may be enforced with the assistance of state courts.
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Since partial awards are deemed to be independent awards {Art 30 (1)
LA), they finally “terminate the proceedings on the issues decided by it".
Thus, like the final awards, they are capable of direct and independent en-
forcement and, of course, they could be subject to an independent setting
aside procedure.

An interim award is not capable of direct enforcement, and it could be
enforced only when a final award in dispute is made. Subseqguently interim
awards can only be challenged within the application for setting aside the
final award {Art 36 (1) LA).

The tribunal may also issue additional awards regarding claims pre-
sented in arbitral proceedings but omitted from the award. Additional
awards may be made only if a party makes such a request within a pericd
of 30 days of the receipt of the award and with notice to the other party,
provided that the tribunal considers such request to be justified. Once the
additional award has been rendered, the same provisions as to the final
award shall be applied (Art 33 LA).

Awards may also he made on the basis of the parties’ settlement
(award on agreed terms). If the parties reach settlement during the arhitral
proceeding, the arbitral tribunal has to be informed about it. The parties
may request from the tribunal to record the settlement in the form of an
award. The tribunal will issue the award on the agreed terms unless it
finds that the content of such an award violates public policy. An award
made on agreed terms has legal force and effects of an award. Otherwise,
if parties do not wish to have their settlement recorded in the form of an
:awar%? upon the parties’ request, the tribunal will terminate the proceed-
ings.”

2 Making of an award

The award shall be made at the place (seat) of arbitration agreed by the
parties. If the parties did not agree on the place of arbitration, the arbitral
tribunal shall itself determine the place of arbitration taking into considera-
tion the circumstances of the case and convenience for the parties. The
award shall have the nationality of the country in which the place of ar-
bitration is situated.

The time limits for making an award are provided neither in the Law on
Arbitration nor in the Zagreb Rules 2002.%*° Unreasonable delays in the
making of an award are only covered by the general norm that “an arbi-
trator must conduct arbitration with due expeditiousness and undertake
measures on time in order to avoid any delay of the proceedings”
{Art 11 (2) LA). The tribunal shall make an award when the issues are ripe
for decision-making. As stated in the Zagreb Rules 2002, “when the
arbitrat tribunal is satisfied that the matter has been litigated sufficiently for

237 See At 29 {1}and {2} LA.

238 The Arbitration rules of the CARNET (Croatian Academic Research Network)
regarding domain name disputes within the Croatian national Internet domain
(‘hr} represent an exception since under Art 21 the arbitra! award has to be
made within sixty days from the transfer of the file to the arbitrator: see
hitp:/Awww.dns. hr.
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a decision to be rendered, it shall announce that the hearings are con-
cluded” (Art 19 Zagreb Rules 2002).

The decision-making process is simple where there is a sole arbitrator.
If a panel of arbitrators makes the award, the procedure is slightly more
complicated. Unless otherwise agreed by the parties, any decision of the
arhitral tribunal (including the one on the award) has tc be made by the
maijority of votes. If majerity cannot be achieved, the arbitrators have tc
repeat the deliberations about reasens of each opinion, and should vote
again in an attempt to reach a decision. If the majority still cannot be
achieved, the award shall be made by the presiding arbitrator. Certain
procedural decisions may also be decided by the presiding arbitrator
outside joint sessions of the arbitral tribunal, unless this is contrary to the
parties’ agreement. The tribunal may alsc entrust certain underakings to
one of it members.?*

Both legislation and arbitration rules are silent with respect to dis-
senting opinions. The current position of the arbitral practice requires arbi-
trators to act as one towards the parties and leave the details of the
decision-making process as an internal question far from the eyes of the
parties. In the reasoning of an award it is regularly not stated whether an
arbitral decision was made unanimously or by majority of votes.*™

Regarding the form and content, an award must be made in writing and
must state the place (seat) where it was made and date when the award
was made. It must state reasons upon which it is based, unless the parties
have agreed that no statement of reasons shall be given or unless the
award is made on agreed terms (Art 30 (3) and (4} LA).

The original of the award and all three copies must be signed by all
members of the arbitral tribunal (sole arbitrator or panel of arbitrators}). If
one of the arbitrators refuses or fails to sign the award, the award shall still
be valid provided that it was signed by the majority of all members of the
panel of arbitrators, and that omission of signature is stated in the award
(Art 30 (8) L}'-\).241 If this provision is connected with dissenting opinions, it
can be seen that the law actually recognises the case of arbitrators who
wish to express their strong dissent by their refusal to sign an award.

3 Rendering of an award

in instituticnal arbitration, the arbitral institution itself should serve the ar-
bitral award to the parties after the process of reviewing the award and
harmonising the formal elements with the practice of the institution (eg by
use of cover pages, stamps and regular forms of the institution). Other-
wise, in ad hoc arbitration, the service of the award to the parties shall be

239 SeeArt 28 LA

240 In the practice of the PAC-CCC, the requests of the arbitrators to have their
eventual internal wrilten dissenting opinions transmitted to the parties were
30 far rejected, with the explanation as stated above.

241 It should be noted that the law does not require any more a statement of
reasons why the signature is refused — a simple note that a certain arbitrator
did not sign the award will be sufficient. However, stating reasons — aithough
not reguired — will in most cases be recommendable
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rrja.de by the arbitral tribunal. In both cases delivery is subject to the pre-
visions on serving written communications. The award shall he delivered
by registered mail and return receipt will be requested. Sometimes upon
request of both parties, the award may be served by a public notar\,; or by
the competent court. Territorial jurisdiction for such delivery is determined
according to the place where the award needs to be served.

4 Correction and interpretation of the award

The correction and interpretaticn of the award is possible either at the re-
guest of a party or the tribunal itself may correct any type error within 30
days from the date of the award.

The party may request from the tribunal, within 30 days of receipt of the
award (un'ess some other time has been agreed by the parties) and upon
notice to the other party, to:

- correc_t any errors in the computation of award, any clericatl or typo-
graphlcgr errors or any error of similar nature:
— dive an interpretation of a specific point or part of the award.

The tribunal shall satisfy the party request only if it considers the
request justified. Any correctiocn and interpretation will form part of the
award _and all provisions as to the final award have to be applied ta the
correction and interpretation of an award (Art 34 LA).

T Preservation of files

1 Term and conditions for preservation of files and awards

Wh_en the award is rendered in institutional arbitration, the institution itself
dehverg tc each party the original of the award and preserves all other files
and originals andfor copies of the award. In ad hoc arbitrations, the tri-
bunal itsgff may deliver an award to parties directly or by mail. Thére is no
more chligation to deposit the award with the state court (as was pre-
viously the case).”" Therefore, the award is legal and binding without any
further legal requirement of deposition or authentication. However, in order
to avoid the risk of loss or destruction of their originals, the partieslmay ask
from _public notary to deposit a copy of the award. As a matter of legal
_certalmy, they may also ask for authentication of signatures, although this
Is not required by law. Also, the law expressly provides that the parties
may deposit an award with the state court: such a norm is important
bec_ause it also creates the obligation on behalf of the court to respond
positively to such requests.** In commercial matters the competent court
for deposition of the award would be the Commercial Court in Zagreb and
for other matters the County Court in Zagreb. The competent state court
shall act according fo the rules for granting legal assistance (Art 48 LA) 2%

242 See Art 482 of the Code of Civil Procedure.

243 See At 43 (3) LA,

244 Art‘11 of.the Law‘on Courts provides that the courts shall give assistance to
arb\t.ral-lrlbunals "if their request is legally grounded, if the requested action is
admissible and if the court is competent to undertake it”.
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2 Access to files for the parties, third parties, government
bodies and others

Since arbitration is a private dispute resolution mechanism, it depends on
the parties whether information about their proceedings will be public or
not. By default, the proceedings are confidential. This means that only the
parties are free to disclose documents and files regarding their dispute.
They may also authorise the arbitral institution to provide access to the
files. However, since parties dispose of all relevant documents contained
in the file, they may also furnish such documents directly to the court.
Some rare documents that exist in only one copy in the files of the insti-
tution (eg receipts of deliveries) may also be requested by parties who can
forward them to the state court. In spite of this, with the consent of the
parties the institution would sometimes upon reguests by the state courts
directly suppiy certain documents.

U Confidentiality

Although it is broadly recognised that confidentiality is one of the main fea-
tures of arbitration, the Croatian law contains very few rules on con-
fidentiality. The new Law on Arbitration in fact contains only one provision,
stating that, unless parties have agreed otherwise, the arbitral proceedings
are not public {Art 24 (5) LA). The Zagreb Rules 2002 only provide that
oral hearings will not be public unless parties have agreed otherwise

Still, even in the absence of an express rule, it is recognised that the
arbitrators have an obligation to preserve the confidentiality if proceedings
did not take place in public. This obligation would generally both involve
the duty to keep silence about the particulars of the arbitration cases, as
well as about the mere fact that there is an arbitration going on between
the parties. As this is a part of the arbitraters’ duties, the arbitrators could
be sued for damages Incurred by breach of this obligation. In practice,
there were apparently no cases in which the parties would allege the
breach of this obligation. The confidential nature of arbitration proceedings
should not be an obstacle for a careful publication of arbitral jurisprudence
{without revealing the names of the parties). The arbitrators may also be
released from this obligation, eq by a joint declaration by all parties to pro-
ceedings. In our view, the arbitrators are also released by the obligation to
preserve the confidentiality if the confidential information has already bs-
come part of the public domain, eg if particulars of the case were already
published, or if there was a public trial regarding setting aside of the
arbitral award.?™ The arbitrators’ duty to ensure enforceability of the award
has precedence over the duty to keep information confidential; upon the

245 Art25(4) Zagreb Rules 2002, Interestingly, the last edition of the Rules
{considerably shrunken in size due to an attempt to avoid duplicaticn of the
provisions of the Law on Arbitration) did not reproduce the previously existent
rule that the awards may be made public only with the consent of both parties
(Art 36 (4) Zagreb Rules 1882).

246 Naturally, the arbitrators would only be released from the duty to keep
confidential data that is already made public, not from the duty to keep
silence about the other facts and circumstances.
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request of the znforcing authority arbitrators may, to the extent necessary,
furnish inforr.-:tion that is required.

The conf “tiality of the arbitration proceedings also infers the duty of
the parties .. other persons in the proceedings to refrain from the dis-
closure of ¢ idential facts and statements. There is no practice in this
respect, bt tis clear that the breach of this duty may, under the general
rules of the iniw on obligations, lead to claims for compensation of eventuai
damages. However, the confidential nature of the proceedings cannot ex-
clude other legitimate rights of the parties, eq to request setting aside, rec-
ognition and enforcement of the award.

The duty of witnesses, experts, counsels, administrative assistants and
the staff of the arbitral institutions to preserve confidentiality has generally
the same nature. Anyway, it is essential that the cbligation to keep
confidentiality and the extent of this obligation is known to the participants.
It would be desirable to regulate the confidentiality duty by appropriate
confracts and written statements. So far, the PAC-CCC has only recently
started to introduce, still on a low scale, such written declarations.

220

Croatia

Annexes

Law on Arbitration”

Part One: General Provisions

Scope of application
Article 1

This Law governs:

1. demestic arbitration, ‘

3. recognition and enforcement of arbitral awards, gnd_ _

2. court jurisdiction and procedure regarding ‘arbltratlon from peint 1 of
this Article and in other cases provided by this Law.

Definitions and rules of interpretation
Article 2

1. For the purposes of this Law:

1. “arbitration” means any arbitration before an arpitra_l tribur_lai,
whether or not organized or administered by an arbitration institu-

2. t‘!Ej)g,mestic arbitration” means arbitration that takes piace in the terri-
tory of the Republic of Croatia; . _

3. “arbitral tribunal” is a private (non-state) tribunal that draws its
mandate to arbitrate from the agreement of the parties;

4. “arbitral institution” means a legal entity cr a pad of a legal entity
that organizes and administers the activities of gr.bnral trlrbunals;
5. “arbitrator” means a sole arbitrator or a presiding arbitrater, or a

member of a panel of arbitraters; . ' _
6. “dispute without an international element” means a d|_spute in which
the parties are natural persons with domicile or haoitual residence
in Croatia, or legal persons established under the Iaw_ of the Re-
public of Croatia, unless the dispute meets the requirements of
point 7 of this paragraph; ‘ .
*dispute with an internaticnai element” means la_d|spute in which e?t
least one party is a natural person with domicile or habltuat resi-
dence abroad, or a legal perscn established under foreign La_zw;
8. “award” means a decision of the arbitral tribunal on the merits of the
dispute;

~

Translated by Prof. Dr. Alan Uzelac. The Law was published in Off Gaz
88/2001 of Oclober 11, 2001 and came nto force on October 19, 2001' The
translation can be accessed on the website of the Permanent Arbitration
Court at the Croatian Chamber of Commerce

{http:/rwarw hgk.hr/komora/eng/eng him)
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9. “final award” means an award on the basis and the amount of an
individual claim;

10. "court” means a body of the state judicial power;

11. “mediator {conciliator)” means a person that conducts a separate
conciliation procedure on the basis of a written agreement between
the parties.

. Where a provision of this Law refers to an agreement or possibility of
agreement between the parties on a certain issue or in any other way
refers to an agreement of the parties, such agreement includes any
arbitration rules contained or referred to in that agreement,

. The provisions of this Law which refer to the statement of claim also
apply to the counterclaim and the provisions which refer to the statement
of defence also apply to the reply to the counterclaim, save for the
provisions of this Law on default of a party (Article 24, paragraph 1) and
withdrawal of the statement of claim (Article 32, paragraph 1, point 1.

Part Two: Arbitration in the Republic of Croatia
Chapter One. General Provision

Arbitrability
Article 3

. Parties may agree on domestic arbitration for the settlement of disputes
regarding rights of which they may freely dispose.

. In disputes with an international element, parties may also agree on the
place of arbitration outside the territory of the Republic of Croatia,
unless it is provided by law that such a dispute may be subject only to
the jurisdiction of a court in the Republic of Croatia.

. Parties may agree to submit the disputes referred to in paragraph 1 of
this Article to arbitration, regardless of whether or not the arbitration is
administered by an arbitral institution.

Service of written communications
Article 4

. Unless ctherwise agreed by the parties, any written communication
shall be deemed to have been delivered on the day when it is delivered
to the mailing address of the addressee or to the person designated to
receive written cemmunications.

. Mailing address is the address at which the addressee regularly re-
ceives his mail. If the addressee has not expressly provided any other
address or if the circumstances of the case do not indicate ctherwise,
the mailing address shall be the address of the seat or the branch
office of the addressee, his habitual residence or the address referred
to in the main contract or in the arbitration agreement.

. If none of the addresses referred to in paragraph 2 of this Aricle is
known, a written communication shall be deemed to have been served
on the day when its delivery has been attempted to the last known
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address, provided it has been properly forwarded by reg]stm_ered mail
with return receipt or in any other way that can provide evidence of
attempted delivery.

4. A written communication shall be deemed to have been served if the

addressee to whom delivery was attempted in the abcve described
manner refuses to receive it.

5. Pravisions of paragraph 1 of this Article shall not apply to delivery of
communications in court proceedings.

Waiver of the right to object
Article 5

A party who knew or should have known that any provisions of this Law
from which the parties may derogate or any requirement under thg arbi-
tration agreement has not been complied with and yet proceeded wn_h the
arbitration without stating his objection to such non-compliance withcut
undue delay or, if a time limit is provided therefore, within such period of
time, shall be deemed to have waived his right to object.

Chapter Two. Arbitration Agreement

Arbitration agreement: definition, form and applicable law
Article 6

1. An arbitration agreement is an agreement of the parties to submit‘to
arbitraticn all or certain disputes which have arisen or which may arise
in the future between them in respect of a defined legal relationship of
a contractual or non-contractual nature. An arbitration agreement may
be concluded in the form of an arbitration clause in a contract or in the
form of a separate arbitration agreement. N

2. The arbitration agreement shall be in writing. An agreement is in writing
if it is contained in documents signed by the parties or in an exchange
of letters, telex, faxes. telegrams or other means of teiecommunication
which provide a record of the agreement. whether signed by the parties
or not. o

3. An arbitration agreement shall be deemed to be concluded in writing if:

1. it is contained in one party's written offer, or if a third pary trans-
mitted to both parties such an offer, provided that against such offer
no objection was timely raised, and such failure to object, according
to usages in transactions, may be considered to constitute accept-
ance of the offer, ‘

2. after an orally concluded arbitration agreement, a party communi-
cates to the cther a written communication, referring to the arpl-
tration agreement conciuded earlier orally, and the other p_arty fails
to object timely, and such failure, according to usages in trans-
actions, may be considered to constitute acceptance of the offer. ‘

4. The reference in a contract to a document containing an arbitration
clause (general terms of a contract, text of other agreement or
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similar) constitutes an arbitrati
. Ion agreement provided t
5 Bnce s such as to make that clause part of thz contr. that e refer:
‘ Artlj?rbftratron agreement may also he
a bill of lading, if the bill of ladi i
_ . m
. an ar_bntraﬂon clause in a chartergacr?;[ams " Sxpress reference to
. ps)tzw;hstanqmg the provisions of Articles 15 of this Law, if a di
as arisen or could arise gut of a consumer con{ract tllwsg

arbih‘aﬂon agreement m N
. ust be cont i
signed by both parties. In such a it 2 Separate document

applicable to the substance of the
of Croatia.

8. An arbitration a
claimant files th

Capacity of the parties
Article 7

1. Capacity of natural and |
bacit egal persons and oth
arbitration agreement ang be parties to an a?trﬂ
, grped by the law that is applicable to them
. Ci ‘ [ :
inc;ig?ns otfhth%Repubhc of Croatia and legal persons of Croatian L
g the Republic of Croatia and units of {ocal and regiona! sae\?i:!

government, may conclude itrati
bitration. Y arbitration agreements and be parties to ar-

entities to conclude an
tration dispute is gov-

Power of attorney for the conclusion of an arbitration
agreement
Article 8

Chapter Three. Arbitral Tribunal

Number of arbitrators
Article 9

'f the parties have not de i
termined th i i
ment, three arbitraters shall be appofitglé?ber o erbirators P ther e
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Appointment of arbitrators
Article 10

. No person shall be precluded by reason of his nationality from acting

as an arbitrator, unless otherwise agreed by the parties.

. Judges of Croatian courts may only be appointed as presiding arbi-

trators or as sole arbitrators.

. Parties are free to agree on the procedure of appointing the arbitrator

or arbitrators, provided they observe the provisicns of paragraphs 4
and 5 of this article.

. Failing such agreement,

1. in an arbitration conducted by three arbitrators, each party shall
appoint one arbitrator, and the two arbitrators thus appointed shall
appoint the third arbitrater as presiding arbitrator. If a party fails to
appoint the arbitrator and inform the other party of this appointment
within thirty days cf receipt of the notification of the appointment and
request to appoint the arbitrator, or if two arbitrators fail to agree on
the third arbitrator within thirty days of the appointment of the last
appointed of them, the appointment of the arbitrator shail be made,
upon reguest of a party, by the appointing authority specified in
Article 43, paragraph 3 of this Law;

2. in an arbitration conducted by a sole arbitrator, if the parties fail to
agree on the arbitrator, such arbitrator shall be appeinted, upon re-
quest of a party, by the appointing authority specified in Article 43,
paragraph 3 of this Law.

. Where, under an appointment procedure agreed by the parties,

1. a party fails to act as required under such procedure, or

2. the parties or arbitrators are unable to reach an agreement required
of them under such procedure, or

3. a third party, including an institution, fails to perform any function
entrusted to it under such procedure,
any party may request the appointing authority specified in Arti-
cle 43, paragraph 3 of this Law fo take the necessary measure,
unless the agreement on the appointment procedure provides other
means for securing the appointment.

. The appocinting authority specified in Article 43, paragraph 3 of this

Law, in appointing an arbitrator, shall have due regard to any quali-
fications required of the arbitrator by the agreement of the parties and
to such considerations as are likely to secure the appointment of an
independent and impartial arbitrator, and, in a dispute with an inter-
national element, in the case of a sole or presiding arbitrator, shall take
into account as well the advisability of appointing an arbitrator of a
nationality other than those of the parties.

. A decision on a matter that is, pursuant to paragraphs 3 or 4 of this

Article entrusted to the appointing authority specified in Article 43,
paragraph 3 of this Law, shall not be subject to appeal.
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Rights and duties of arbitrators
Article 11

1. An arbitrator myst accept his appointment in writing. Such acceptance
may be made by signing the arbitration agreement.

2. An arbitrater must conduct arbitration with due expeditiousness, act in
a timely manner and see to it that no defay of praceedings occurs.

3. Unless agreed otherwise, the parties may discharge by their consent
an arbitrator who fails to perform his duties, or does not perform them
in timely manner.

4. An arbitrator has the right to reimbursement of his expenses and a fee
for the work completed, unless he has waived these rights in writing.
The parties shall be jointly and severally liable for the payment cf such
expenses and fees.

5. If an arbitrator has determined the amount of his own expenses and
fees, his decision does not bind the parties unless they accept it. If the
parties do not accept this decision, the expenses and fees will be
determined, upon request of an arbitrator or of 3 party, by the authcrity
specified in Article 43, paragraph 3 of this Law. The decision made by

such authority is a title for enforcement against parties to the arbitral
dispute.

Chailenge of arbitrators
Article 12

1. When a person is approached in connection with his possible appoint-
ment as an arbitrater, he shall disclose any circumstances likely to give
rise to justifiable doubts as to his independence or impartiality. An
arbitrator, from the time of his appointment and throughout the arbitral
proceedings, shall without delay disclose any such circumstances to
the parties unless they have been previously informed of them by him.

2. An arbitrator may be challenged only if circumstances exist that give
rise to justifiable doubts as to his independence or impartiality, or if the
arbitrator does not posses qualifications agreed to by the parties or if
he fails to fulfil his dutias specified in Article 11, paragraph 2 of this
Law.

3. A party may challenge an arbitrator appeinted by him, or in whose
appointment he has participated, only for reasons that occurred after
the appointment or reascns of which he bacomes aware after the ap-
pointment has been made.

4. The parties are free to agree on a procedure for challenging an ar-
bitrator, subject to the provisions of paragraph 7 of this article,

5. Failing such agreement, a party who intends to challenge an arbitrator
shali, within fifteen days after becoming aware of the appointment of
the arbitrator or after becoming aware of any circumstances referred to
in paragraph 2 of this Article, send a written statement of the reasons
for the challenge to the arbitral tribunal.

6. Unless the challenged arbitrator withdraws from his cffice or the other
party agrees to the challenge, the arbitral court, inciuding the arbitrator
subject to the challenge, shall promptly decide on the challenge.
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7. If a challenge under the procedure specified in paragraphs 4 and 6 of

this Article is not successful, the cha\lengcijnglpartyr;?:;,mgittr;:g Lr;:;tly
i ived nctice of the decision !

days after having receive . e ongs witn
i i i | does not decide on the ¢ _

lenge, or if the arbitral tribuna e ey

i made, request within a
thirty days after the challenge was made, ity s s o
from the moment of the expllratlon o /

sir:ting authority specified in Article 43, paragraph 3 _of thlrs];dihawtgg

make a decision on the challenge. While such a request is pe ‘ % e

arkitral tribunal, including the challenged arbitrater, may continu

arbitral proceedings and make an award.

Failure to perform arbitrator’s duties
Article 13

1. If an arbitrator becomes de jure or de facto u:jtﬁgle to ?g?rrws:?ﬁf;ing;
i i inated if he withdraws
tions, his mandate shall be termlmal s offie of
vart tion. If a controversy rem :
arties agree on the termina >
Lgin:)ng any of these grounds, any part_y may reque;t(ithgna:;;](:)téz
specified in Article 43, paragraph 3 of this Law to decide
ination of the mandate. ‘ .
2 ﬂqlﬂnder this Article or Article 12, paragraph 6 an arbnrattohr. w&tgs;a:;st
. from his office or parties agree to termlnate_h\s mandgte, |5'EW 0
imply existence of any ground referred to in this Article or Artic ,

paragraph 2 of this Law.

Appointment of substitute arbitrator
Article 14

i i 3 of
Where the mandate of an arbitrator termlnate:f. untfjer /;r;uifhseﬁezrsgn o
is wi from office for a
i or because of his withdrawal : r
Lhelial_uast, of the revocation of his mandate by agreement of _thcta pa:gﬁ?étgr
in any other case of termination of his mandate, a subsnlt‘u ebz rater
shall be appointed according to the rules that were applica

appointment of the arbitrater being replaced.

Jurisdiction of arbitral tribunal
Article 15

1. The arbitral tribunal may rule on its own Jurisc‘i_ié:_ttion,f mgi:c:ggaﬁgz
. jecti i he existence or the validity o
objections with respect to t 108 ¢ et of
an arbitration clause whic
e ol e oo o nt independent of the other
t shall be treated as an agreeme _
?e;:rﬁgt(r)eflihe contract. A decision by the arbitral trlt.Ju.naI that the gg)tnatzi)cr:
is null and void shall not entail ipso jure the validity of the arbitr
e. - o
2 /?T)L:esa that the arbitral tribunal does not have jurisdiction Sh'a”vt:'ﬁi(l;?lliﬁe
. not later than the submission of the statement of defenc&i1 mdis o e
respcndent raised issues related to the substance offt tethatphe Has
arty is not precluded from raising such a plea by the fac ot he fas
Sppoimted or participated in the appointment of an arbitrator. A p
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the art ol tribunal is exceeding the scope of its authority shail be
made < soon as the matter alleged fo be beyond the scope of its
authc'w is raised during the arbitral proceedings. The arbitral tribunal
may, ir ther case, admit a later plea if it considers the delay justified
3. The a’ uai fribunal may rule on a plea referred to in paragraph 2 bf
th!s‘/—‘wcle either as a preliminary question or in an award on the
mer’ . !f the arbitra! tribunal rules as a preliminary question that it has
juri- Mctlom,_ any party may request, within thirty days after having re-
cei2d notice of that ruling, the court specified in Article 43 para-
g:: wdh1 (:t:}f1 thfsb.La\IN to decide the matter. While such a requesf is
eding, the arbitral tribunal i I i
P, the al may continue the arbitral proceedings and

4, T:we c:aurt proceedings arising from paragraph 3 of this Article shall ke
urgent.

Interim measures in arbitral proceedings
Article 16

1. Unless otherwise agreed by the parties, the arbitral tribunal may, at the
reques?.L of a party, order any party to take such interim meaSl]Jres of
protectl_on as the arbitral tribunal may consider necessary in respect of
the subject matter of the dispute. The arbitral tribupal may require an
party to provide appropriate security in connection with such measure ’

2. If a party to which interim measures relate does not agree to undertake
them voluntarily, the party that made the motion for such measures
may request their enforcement before the competent court

Chapter Four. Arbitral Proceedings

Equal treatment of parties
Article 17

1. 'el'gs ﬁadies to proceedings before an arbitral tribunal shall be treated
ally.
2. The parties shall have the righ
: ght to respond to stat i
e mevereay D ements and claims of
3. For th:=T purpose of z_:ominance with the provisions of paragraphs 1 and
2 of this Arﬂ;Fe, arbitrators shall, to the extent necessary and possible
attempt _to dls_sclose to the parties their opinions and give appropriaté
explanations in order fo evaluate all relevant factual and legal issues.

Rules of procedure
Article 18

1. Subject tc the provisions of this Law, parties are free to agree, directiy
or by re_ference to any established set of rules, a statute or in other
appropnate manner, the procedure to be followed by the arbitral tri-
bunal in the conduct of the proceedings.
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2. Failing such agreement, the arbitral tribunal may, subject to the pro-

visions of this Law, conduct the arbitration in such manner as it con-
siders appropriate. The powers conferred upon the arbitral tribunal
include the power to determine the rules of procedure either directly or
by reference lo a set of rules, a statute or in other appropriate manner,
and the power to determine the admissioility, relevance and weight of

any evidence.

Place of arbitration
Article 19

. The parties are free to agree on the place of arbitration.

. Failing such agreement, the place of arbitration will be determined by
the arbitral tribunal having regard to the circumstances of the case,
including the convenience for the parties.

3. If the place of arbitration is not determined pursuant to paragraphs 1
and 2 of this Articie, the place of arbitration shall be deemed to be the
place designated in the award as the place where the award was
made.

4. Notwithstanding the provisions of paragraphs 1 and 2 of this Article, the

arbitral tricunal may, unless otherwise agreed by the parties, meet at

any place it considers appropriate for consultation ameng its members,
for hearing witnesses, experts or the parties, or for inspection of goods
or documents.

Commencement of arbitral proceedings
Article 20

Unless otherwise agreed by the parties, the arbitral proceedings com-

mence:

1. if the arbitrai proceedings are organized and administered by an arbitral
institution B on the date when such institution receives the claim;

2. in any other event {ad noc arbitration) B on the date on which a noti-
fication of the appointment of arbitrator or proposal for appointing a
sole arbitrator, accompanied by an invitation to appaint the other arbi-
trator or declare whether he accepts the proposed sole arbitrator, and
the staterment of claim that submits dispute to arbitration is received by
the respondent.

Language
Articie 21

1. The parties are free to agree cn the language or languages to be used
in the arbitral proceedings. Failing such agreement, the arbitral tribunal
shali determine the language or languages to be used in the pro-
ceedings. This agreement or determination by the arbitral tribunal,
unless ctherwise specified therein, shall apply to any writlen statement
by a party, any hearing and any award, decisicn or other commu-
nication by the arbitral tribunal.

229



Annexes: Law on Arbitration

2, The arbitral tribunal may order that any documentary evidence shall ba

accompanied by translation into the language or 'anguages agreed
upon by the parties or determined by the arbitral tribunal.

3. Until the language of the proceedings had been determined, a claim, a
defence and other deeds can be submittec in the language of the main
contract, of the arbitration agreement or in the Groatian language.

4. If neither parties nor arbitrators can reach an agreement on the lan-

guage of arbitration, the language of arbitration shall be the Croatian
language.

Statements of ¢claim and defence
Article 22

1. Unless otherwise agreed by the parties, the claimant shall in his
statement of claim state the facts supporting his cfaim, the points at
issue and relief ar remedy sought, and the respondent shall in his
staterment of defence state his defence in respect of the claimant's
statements, proposals and claims. The parties may submit with their
statements all documents they consider to be relevant or may add a
reference to the documents or other evidence thay will submit.

2. Unless otherwise agreed by the parties, ejther party may amend or
supplement his claim or defence during the course of the arbitral pro-
ceedings, unless the arbitral tribunal considers it inappropriate to aliow
such amendment having fegard to the delay in making it.

Hearings and written proceedings
Article 23

1. Subject to any contrary agreement by the parties, the arbitral tribunai
shail decide whether to schedule and hold oral hearings for the pre-
sentation of evidence or for oral argument, or whether the proceedings
shall be conducted on the basis of documents.

2. Unless the parties have agreed that no hearings shail be held, the
arbitral tribunal shall hold such hearings at an appropriate stage of the
proceedings, if so requested by a party.

3. The parties shall be given sufficient advance notice of any hearing and
of any meeting of the arbitral tribunal for the purpose of inspection of
goods, other property or documents,

4. All statements, documents or other information supplied to the arbitral
tribunal by cne party shall be communicated to the other party. Any
expert report or evidentiary document on which the arbitral tribunal may
rely in making its decision shall be communicated to each of the
parties.

5. Unless otherwise agreed by the parties, the arbitral proceedings are
not public.
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Default of a party
Article 24

Unless otherwise agreed by the parties, if, without showing sufficient
nle
ause, | . .
; he claimant fails to communicate his statement qf clam in a;:c?]r;jlf?é:r_
" '?h Article 22, paragraph 1 of this Law, the arbitral tribunal s
wi ; _
. the proceedings; . 7 .
2 tmhlene::aiponSent fails to communicate his statfimemtthof gret:‘irfgetr;guial
' i i f this Law, the
with Article 22, paragraph 1 © 7 _ al
(s:ﬁglilaggr?tinue the proceedings withoul treating such failure in itself as
i8] [ ' tions;
ssion of the claimant’s allega onis;
o adrglrty fails to appear at a hearing or tp producg dot%umaerr;ti?rgi
> ac%éiepnce within the time limit provided for their production, éa aro
?ribunal may cortinue the proceedings and make the awar

evidence before it.

Withesses
Article 25

i ined in oral hearings.
arule, witnesses shall be examine _ _ o
;- g\ibject to their consent, witnesses may be examme|d outsnjsetccj)raalster
' ings; the arbitral tribunal can also request from witnesse
questions in writing within a cer@am penqd of tlme.th
3. Witnesses shall be examined without taking an oath.

Experts
Article 26

1. Unless otherwise agreed by the parties, the arbitr?! tribunali o o
1. may appeint cne or more experts to report 1c it on specific issues
. ] : ! !
termined by the arbitral tribunal; ‘ .
2 %z;jiaequire a party to give the expert any relevant mformatlondor ‘éor
. produce or to provide access to any relevant documents, goods
other property for his inspection. ‘ |
2. Unless otherwise agreed by the parties,hlf a paTtysiinregfﬁ?tjseﬁ;;r;ho?
. i i i i the expe ,
arbitral tribunal considers it necessary, ‘ :
his IWr]tten or oral report, participate in a heanng where the pig:is;:ilrl
have the opportunity to put guestions to ‘hlm apd to pre
expert witnesses in order to testify on the points at lgsuLe. shal aporo-
3. The provisions of Article 12, paragraphs 1 to 6 of this Law,
priately apply to the challenge of experts.
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Chapter Five. Award and Termination of Proceedings

Applicable law
Article 27

. The arbitral tribunal shall decide the dispute in accordance with such
rules of faw as are chosen by the parties as applicable to the substance
of the dispute. Any designation of the law or legal system of a given
staf‘e shall be construed, unless otherwise expressed, as directly re-
felmng tc the substantive law of that State and not to its conflict of laws
rules.

2. Failing any designation by the parties under paragraph 1 of this Article
the arbitral tribunal shall apply the law which it considers to be mosi
closely connected with the disputa.

3. The arbitral tribunal shall decide ex aequo et hono or en qualité
gamfab.’e compositeur only if the parties have expressly authorized it to

0 so.

4. In all cases, the arbitral tribunal shall decide in accordance with the

terms of the contract and shall take inte account the applicable usages.

—_

Decision making by panel of arbitrators
Article 28

1. Unless qtherwise agreed by the parties, the arbitral tribunal shall make
any decision by a majority of all its members.

2. I_f a majority has not been achieved, arbitrators shall repeat delibera-
tions on reasons for each opinion. If after repeated voting a majority still
cannot be achieved, the award shall be made by the presiding arbi-
frator.

3. Outside jeint sessions of the arbitral tribunal, questions of procedure
may be decided by the presiding arbitrator, unless it is contrary to the
parties’ agreement or to the arbitral tribunals decision.

4. The panel of arbitrators may entrust to one of its members to undertake
certain fact-finding activities.

Settlement
Article 29

1. If_the parties settle the dispute during arbitral proceedings, the arbitral
trlbu_nal shall terminate the preceedings upon their request, unless the
parties request to record the settlement in the form of an arbitral award
on the agreed terms.

2. The arbitral tribunal sha!l upon the request of the parties record the
settlement in the form of an arbitral award, unless it finds that its
content violates the public order of the Republic of Croatia,

3. An gward on agreed terms shall be made in accordance with the
provisions of Article 30 of this Law and shall have legal force and
effects of the award (Article 31 of this Law)
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Award
Article 30

1. Unless otherwise agreed by the parties, the arbitral tribunal may make
pariial and interim awards. A partial award Is deemed to be an indepen-
dent award.

2. The award shall be made in the place of arbitration (Article 19).

3. The award shall be made in writing. It shall state the reasons upon
which it is based, unless the parties have agreed that nc reasons are to
be given or if the award is an award on agreed terms under Article 29
of this Law.

4. The date when the award was made and place where it was made
shall be stated in the award pursuant to Aricle 19, paragraphs 1 and 2
of this Law and paragraph Z of this article.

5. The original of the award and ali copies thereof shall be signec by the
scle arbitrator or all members of the panel of arbitrators. The award
shall be valid even if some arbitrators failed to sign it, provided that it was
signed by the majority of all members of the panel of arbitraters, and that
the omission of a signature or signatures is stated in the award.

5. The awards made in an institutional arbitration shall be servad upon the
parties by the arbitral institution. In all other cases, the service of the
award to the parties shall be made by the arbiiral tribunal.

7. Unless otherwise agreed by the parties, the service of the award shall
be made pursuant to provisicns of Article 4 of this Law. If both parties
sc request, service of the award may be carried out by the court
designated in Aricle 43, paragraph 5 or by a notary public.

Legal effect of the award
Article 31

The award of the artitral tribunal shall have, in respect of the parties, the
force of a final judgment (res judicata), unless the parties have expressly
agreed that the award may be contested by an arbitral tribunal of a higher
instance.

Termination of the proceedings
Article 32

1. The arbitral proceedings shall be terminated with respect to the issues
decided in the final award or by an order of the arbitrai tribunal, if:

1. the claimant withdraws his claim, unless the respondent objects
thereto and the arbitral tribunai recognizes a legitimate interest on
his part in obiaining a final award in the dispute;

2. the parties agree on the termination of the proceedings;

3. the arbitral tribunal finds that the continuation of the proceedings
has for any other reason beccme unnecessary or impossibie.

2. The mandate of the arbitral tribunal shall cease with the termination of
the arbitral proceedings, except in cases provided by the provisions of
Articles 33, 34, 35 (3), 36 (4) and 37 of this Law. in such cases, the
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tribunal’s mandate will be terminated when the respective decision is
rendered,

Additional award
Article 33

. Unless otherwise agreed by the parties, each party may, within thirty
days of the receipt of the award, and with notice to the other party,
request the arbitral tribunal to make an additional award as to claims
presented in the arbitral proceedings but omitted from the award,

2. If the arbitral tribunal considers the request to be justified, it shall make

the additional award.

3. The provisions of Article 30 of this Law shall apply to such an additional
award.

—_

Correction and interpretation of award
Article 34

1. Within thirty days of receipt of the award, unless ancther period of time
has been agreed by the parties:

1. a party, upon notice to the other party, may request the arbitral
tribunal to correct any errors in the computation of the award, any
clerical or typographical errars or any error of similar nature;

2. if so agreed by the parties, a party, with notice to the other party,
may request the arbitra! tribunal to give an interpretation of a spe-
cific point or par of the award.

2. Ifthe arbitral tribunal considers the request to be justified, it shall make
the correction or give the interpretation, which shall form part of the
award.

3. The arbitral tribunal may correct any error of the type referred to in
paragraph 1, point 1 of this Article on its own initiative within thirty days
of the date of the award.

4. The provisions of Article 30 of this Law shall also apply to a correction
or interpretation of an award.

Decision on costs
Article 35

1. Upon a request by a party, the arbitral tribunai shall determine in the
award or an order for the termination of the arbitral proceedings which
party and in which proportion has to reimburse the other party the
necessary costs of arbitration, including costs of party representation
and the fees of arbitrators, and/or has to bear its cwn costs.

2. The arbitral tribunal shall decide on the costs of the proceedings
according to its free evaluation, taking into account afl circumstances of
the case, especially the cutcome of the dispute.

3. If the arbitral tribunal fails to decide on costs of proceedings, or if such
decision is possible only after termination of the arbitral proceedings,
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the arbitral tribunal will make a separate award on the costs of pro-
ceedings.

Chapter Six. Legal Remedy against the Award

Application for setting aside
Article 36

i be contested by an application for setting aside
" )ier\lna?:{cbcl)tr?;:;aﬁtrrlnfge provisions of tﬁis Artic[e. Recourse aga_inst an
interim award may be made cnly in an apphcatlon tolset aside the
award in which the claim in respect of which t'he _|nter|m e_lward‘ was
made was finally settled. No other legal remedies in court jurisdiction
2. ir: Eri)ri?;tltz%ard may be set aside by the court specified in Article 43,
paragraph 1 of this Law cnly if:
1. the party making the application furnishes proof that:

a. there was no agreement to arbitrate pursuant to Article 6 of this
Law, or such agreement was not valid; . .

b. a party to the arbitration agreement was incapable of conciuding
the arbitration agreement or could not have been a party to an
arbitration dispute (Article 7) or that a party was not duly repre-

C. fr?:tp?:r"[y making the application for setting asid_e was not given
proper notice of the commancement qf the arbitral proceedmgs
or was otherwise unable to present his case before the arbitral

d. mgu:ﬁ;rd deals with a dispute not contemplated by or no; falling
within the tarms of the submission to arbitration, or pontalns de-
cisions on matters beyond the scope of the subm\sswon_ to ar-
bitration, provided that, if the decision on matters supmltted to
arbitration can be separated from those notA s0 submitted, only
that part of the award which contains decisions on matters not
submitted to arbitration may be set aside; or ‘

e. the composition of the arbitral tribunal or the grb.\tral procedure
was not in accordance with this Law or a permissible agreement
of the parties and that fact could have influenced the content of
the award; or ‘

f. the award has no reasons or has not been signed in acco_rdancg
with the provisions of Article 30, paragraphs 3 and 5 of this Law;
or

2. the court finds, even if a party has not raised these grounds, that:

a. the subject matter of the dispute is not capable of settiement by
arbitration under the laws of the Republic of Croatia; or ‘

b. the award is in conflict with the public policy of the Republic of
Croatia.

3. An application for setting aside may not be made gﬂer three mon‘ths
have elapsed from the date on which the party making that application
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received the award or, if the application is made in a case under

Arts 33 or 34 of this Law, from the date on which the party making that

application received the decision of the arbitral tribunal on aither of the

reguests referred to in those anicles. 1.
4. The Court, when asked to set aside an award, may. where appropriate

and so requested by a party, suspend the setting aside proceedings for

a period cf time determined by it in order to give the arbitral tribunal an 2.

opportunity to resume the arbitral proceedings or to take such other

actions as in the arbitral tribupal's opinion could eliminate the grounds

for setting aside. 3.
5. If the parties in a dispute expressly so agree in the arbitration agree-

ment, an application against the arbitral award may alsc be made on

the ground that the party applying for setting aside found new facts or

has the opportunity to present new evidence on the basis of which an

award more favourable fo him could have been made if these facts

weould have been known or evidence produced in the hearings that

preceded the making of the challenged award. This ground may be

raised only if the applying party could not have used it in the arbitration 4.

proceedings without his fault.
6. The parties cannot derogate in advance their right to contest the award

by an application for setting aside.

Arbitral proceedings after setting aside the award
Article 37

1. If an award made on the basis of a valid arbitration agreement not 1.
specifying the names of the arbitrators has been set aside an the
grounds other than those related to existence or validity of the arbi-
tration agreement, such arbitraticn agreement shall be a valid legal
basis for new arbitration in the same dispute. In case of doubt, upon
request by a party, the court may issue a separate ruling to this effect.
2. Upon a reguest by a party, when the cour asked to set aside an award

finds it possfble and appropriate, it shall, after setting aside, remit the 2.

case to the arbitral tribunal for reconsideration.
3. In all other cases, a new arbitration in the same dispute shall be

possible if the parties conclude a new arbitration agreement after the
setting aside of the award.

Part Three: Recognition and Enforcement of Awards
Nationality of the award

Article 38

The award of an arbitral tribunal shall have the nationality of the country in
which the place of arbitration is situated {(Article 19 of this Law?}

1.
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Enforcement of a domestic award
Article 39

The court shall enforce a domestic award, untes'_a.it establishgs the
existence of any of the grounds for setting aside arising from Article 36
h 2, point 2 of this Law. ‘
?i?%fupn SH;)II not take into account those grounds for setting_ aside
arising from Article 36 paragraph 2, poiqt 2 of t_hns Law for which an
application for setting aside was already flnally rejected. .
If an issue arises in court proceedings relating te the exlsterjce Qf a
right or legal relaticn and such an issue was already finaily decided in a
dispositive part of a domestic award, upon a request by a party and
within the boundaries of the final decision, the court_ ;ha\l be bound by
the decision on this issue contained in the disposmvg part: gnless it
establishes the existence of a ground for setting aside arising from
Article 36 paragraph 2 point 2 of this Law with respect to this part of the
arbitral award. ‘ _ o
If a party to an arbitral dispute has a legal |n.teres'g in a determination
that no reasons for setting aside referred to in Articie 36_ paragraph 2
point 2 of this Law exist, it may request a decision cn this issue from
the court referred to in Article 43 of this Law.

Recognition and enforcement of a foreign award
Article 40

A foreign award shall be recognized as binding_ and shall be enforced in
the Republic of Croatia unless the court establishes, upon a rquest hy
the opposing party, the existence of a ground referred to in Article 36,
paragraph 2, point 1 of this Law, or if it finds that the award has not yet
bacome binding on the parties or has been set aside or suspended by
a court of the country in which, or under the law of which, that award

was made. ]
Recognition and enforcement of a foreign award shall be refused if the

court finds that:

a. the subject matter of the dispute is not capab!e of settlement by
arbitration under the law of the Republic of Croatia.

b. the recognition or enforcement of the gward would be contrary to
the public policy of the Republic of Creatia.

Part Four: Court Procedure
Chapter One. General Provisions

Court intervention
Article 41

No court shall intervene in matters governed by this Law, except where
it is so provided in this Law.
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2. Court proceedings shall be governed by the rules of non-contentious
procedure, except upon applications for setting aside the award.

Arbitration agreement and a claim on the merits
submitted to a court of law in the same matter
Article 42

1. M the parties have agreed to submit a dispute to arbitration, the court
befere which the same matter between the same parties was brought
shall upon respendent's chjection declare its 'ack of jurisdiction, annul
all actions taken in the proceedings and refuse tc rule on the statement
of claim, unless it finds that the arbitration agreement is null and void
{Article 8}, inoperative or incapable of being performed.

2. The respondent may raise the chjection referred to in paragraph 1 of
this Article no later than at the preparatery hearing ar, if no preparatory
hearing is held, at the main hearing before the end of the presentation
of the statement of defence.

3. Where an action referred in paragraph 1 of this Aricle has been
brought to the court, arbitral proceedings may nevertheless be com-
menced or continued if they were already commenced. and an award
may be made while the issue is still pending befere the court.

Court jurisdiction
Article 43

1. The Commercial Court in Zagreb shall have the jurisdiction to rule on
the jurisdiction of the arbitral fribunal (Article 15, paragraph 3), deposi-
tian of the award {Article 46), application for setting aside (Article 36)
and requests for recognition and granting the enforcement of the award
(Articles 39 and 40}, in the cases arising from the ratione cavsae com-
petence of the commercial courts. In other cases, the County Court in
Zagreb shall have jurisdiction.

2. A court competent ralione causae designated by a separate law shall
be competent te carry oLt the enforcement of the award.

3. Unless the parties have agreed that some or all of the assisting
activities are to be performed by an arbitral institution or some other
appeinting authority, the activities provided in Article 10, paragraphs 4
to 7, Article 12, paragraphs 3 and 4, Article 14, paragraph 7 and Arti-
cle 15 of this Law shall be performed by the president of the court
designated by paragraph 1 of this Article or a judge authorized by him.

4. Activities of the president of the court referred to in paragraph 3 of this
Article shall not be construed as activities in a court or administrative
precedure,

5. Lega! assistance in the taking of evidence (Article 45 and the service
of the awards (Article 30, paragraph 8) shall be rendered by a court
competent ratiorie causae which has territorial jurisdiction according to
the place where the particular activity has to be undertaken.

6. The provisions of this Article shall not affect the applicaticn of the
provisions on the jurisdiction for the ordering and enforcement of pro-
visional measures of the Law on Enforcement.
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Interim court measures for protection of claims
Article 44

A party to arbitral proceedings may appl‘,_r to the _coun _to grant }nterim
measures for protection of a caim. It is not incompatible with an_arbitrapon
agreement for a party to request from a cqun, before_ or during arkitral
proceedings, an interim measure for protection of a claim and for a court
to grant such a measure.

Legal assistance in taking evidence
Article 45

1. The arbitral tribunal, or a party with the approval of the ar_bitral t_rlbunal\l
may request legal assistance from a competent court in taking evi-
dence which the arbitral tribunal itself could not take. o ‘

2. The procedure for taking evidence before the cgmmlssmned erattan
court is governed by the provisions on taking evidence before a judge
commissioned by a rogatory letter. _

3. The arbitrators are entitled to participate in the proced_ure of taking of
evidence before a commissioned judge and put questions to persens
being examined by the courl.

Authentication and deposition of the award
Article 46

1. The parties may agree whether and how the award shall be authenti-
cated and depaosited. ' _

2. if the agreement referred to in paragraph 1 of this Articie refers to
authentication and deposition with a court, the court shail comp\ete the
authentication and deposition pursuant to rules for rendering legal

assistance to arbitral tribunals. _ ‘
3. If parties s0 agree, the court shall transmit to one or both pariies the

transcripts of the award deposited in the court.
Chapter Two. Procedure of Recognition and Enforcement

Documents to be attached to a request
for recognition and enforcement
Article 47

1. The party seeking recognition and enforcement cf an award or rglymg
upon an award in proceedings shall attach to the request the original
award or a duly certified copy thereof. _

2. A party seeking recognition or enforcg&ment of a formg‘n‘ award,_ or re-
lying on such award, shall attach to his request the original arbitration
agreement or a duly certified copy thereqf. _

3. If the award or agreement referred to in paragraphs 1 and 2 of this
Article were not made in the Creatian language, the‘ party shalt also
supply a duly certified translation thereof into the Croatian language.
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Adjournment of proceedings for recognition
and enforcement of a foreign award
Article 48

If proceedings for the setting aside of an award or for the suspension of a
foreign award have commenced before a competent court, the court re-
quested to recognize or enforce the award may, if it considers it appro-
priate, adjeurn its decision until the termination of the proceedings for
setting aside or suspension and may, upon the motion of the party seeking
the recognition or enforcement of the award, subject the termination to the
other party's provision of appropriate security.

Decision on claims for recognition and enforcement
Article 49

1. While ruling on claims for recognition or enforcement, the court shall
confing itself to determining whether the requirements referred to in
Arts 39, 40, 47 and 48 of this Law have been met, and if it considers it
necessary, it may seek an explanation from the arbitral tribunal which
rendered the award, from the parties, or from a court or a notary public
or other person with which the award was deposited pursuant to an
agreement referred to in Article 48, paragraph 1 of this L aw.

2. The ceurt shall provide an oppertunity to the opposing party to he
heard in the proceedings where recognition of the award is the main
issue.

3. The court shall provide an cpportunity to the opposing party to be
heard with regard to a claim for enforcement on the basis of an award
unless this would jeopardize the successful implementation of enforce-
ment.

4. A decision on recognition and/or enforcement sha!l contain grounds for
the decision.

5. An appeal against a decision rendered in the proceedings where
recognition is the main issue may be submitted te the Supreme Court
of the Republic of Croatia within fifteen days from the delivery cof the
decision on recognition.

Part Five: Transitory and Final Provisions

Repealing of particular laws
Article 50

By enactment of this Law, the provisions of the following Laws shall be
repealed:

Articles 468a tc 487 of the Code of Civil Procedure, adopted as a Law
of the Republic of Croatia by an Adoption Act {*Qff Gaz", no 53/91);

Articles 87 to 100 of the Conflicts of Laws Act, adopted as a Law of the
Republic of Croatia by an Adoption Act ("Off Gaz", no 53/81);

Article 1, paragraph 2 and Articles 101-109 of the Conflicts of Laws Act,
adopted as a Law of the Republic of Croatia by an Adoption Act (“Off
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Gaz’, no 53/91), as far as they are concerned with the procedure of
recognition and enforcement of foreign arbitrgl awards;

Article 91, paragraph 4 of the Law on Obligations, aqopted as a Law of
the Repuhblic of Croatia by an Adoption Act (“Of‘f Gaz", no 53/91, 73/91,
111/93, 3/94, 7/95, 91/96 and 112/99), as far as it regulates the authority
to conclude an arbitration agreement.

Article 51

1. Effectiveness of arbitration agreements Concluded_ priqr tc the_ coming
into force of this Law shall be governed by the legislation previcusly in

force.
2. Pending arbitration proceedings which have nat been completed at the

time of the coming into force of this Law shall be conducted a;cordmg
to legislation previously in force. Settlement_s already made‘ will be re-
placed, upon a joint proposal of the partiss, by the arbitral awarq
referred to in Article 29 of this Law. Parties may agree on the appli-
cation of the new Law to pending praceedings. o .

3. Judicial proceedings pending at the time of coming into force of this
Law shall cantinue under regulations previously in force.

Entry into force
Article 52

This Law shall come into force on the eighth day following its publication in
the “Official Gazette” of the Republic of Croatia.
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The Rules of Arbitration
of the Permanent Arbitration Court
at the Croatian Chamber of Economy
(Zagreb Rules)”

published in Narodne novine (Off Gazz), no 150/2002 of
17 December 2002, entered into force on 25 December 2002

General Provici»ns

The Jurisdiction of the -hitration Court
Articl:

1. The Rules of Arbitration at the Per:- . .ant Arbitration Court of the Croa-
tian Chamber of Economy (here’ ‘ier: the Rules) regulate the juris-
diction of the Permanent Arbitra* .. Court of the Croatian Chamber of
Economy (hereinafter: the Arbit: -on Court), the composition of the ar-

bitral tribuna! and the rules - - srbitration before arbitral tribunals in
disputes with or without an i+ ./national element.

2. The arbitral tribunal at the * +itration Court has jurisdiction if the parties
have sc agreed and if it . 3 matter of rights of which the parties may

freely dispose.
3. The parties may agree it to apply the provisions of the Rules, apart

from the provisions of / " .le 27 of the Rules, unless such agreement is
contrary to mandatory | - of the Republic of Croatia.
4. If the parties have sc ©  <ed, the Arbitration Court shall carry out only

some of the activities i+ -.cribed in the Rules, especially:

- act as appointing - hority in ad hoc arbitration and arbitration
conducted by other . bitration institutions:

— offer administrative nd other services, organise hearings and make
premises and equ’ ‘nent available for the conduct of arbitration and
conciliation subjer :o rules different from these Rules and the Rules
on Conciliation of the Croatian Chamber of Economy ("Narodne
novine” no 81/2077),

Refusal of Jurisdiction
Article 2

The Presidancy of the Arbitration Court shall refuse to hear certain dispute
even if the jurisdiction of the arbitration court has been agreed if the
arbitration agreement concluded relates te rights of which the parties may
not freely dispose.

Transfated by Prof. Dr. Alan Uzelac. The translation can be accessed on the
website of the Permanent Arbitration Court at the Croatian Chamber of
Commerce {http:/Awww.hgk hr/komorafeng/eng htm).
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Article 3

If in the same matter between the same parties civil contentious pro-
ceedings have been instituted before a court, the arbitral tribunal, if it finds
that there are especially important reasons to do so, may order that the
arbitration proceedings be stayed untll the civil contenticus proceedings
kefore a court are concluded.

The venue of Arbitration
Article 4

If the parties have not come to a different agreement, the venue of arbi-
tration shali be at the seat of the Arbitration Court.

Representation and Counseling
Article 5

The parties may appoint representatives and counsels of their own
choosing. The names and addresses of these persons shall be commu-
nicated to the Arbitration Court and the other party in writing. In this com-
munication it must be stated whether they are appointed for representation
or counselling.

The Composition and Appointment of an Arbitration Court

The Number of Arbitrators
Article 6

1. The parties may agree for the arbitration tc be conducted by an
arbitration panel or a sole arbitrator.

2. If the parties have not come to a prior agreement on the number of
arbitrators and if within fifteen days after the respondent has been
served with the statement of claim, the parties do not agree on the
compaosition of the arbitral tribunal in disputes where the foreign cur-
rency {equivalent) value of the subject of the dispute does not exceed
50,000 EUR, the arbitraticn shall be conducted by a sole arbitrator,
whilst in other disputes, the arbitration shall be conducted by an arbi-
tration panetl of three arbitrators.

The Appointment of a sole arbitrator
Article 7

1. If the parties agree to appeint a sole arbitrator, they shall inform the
Secretariat of the Arbitration Court of the name of the scle arbitrator.

2. If within an appropriate time limit set by the Secretary of the Arbitration
Court, which may not be shorter than 15 days from the day the answer
to the statement of claim is filed with the Arbitration Court, or from the
day of failing to file an answer to the statement of claim the parties do
not act in accordance with the provisions of Paragraph 1 of this Article,
a sole arbitrator shall be appointed by the appointing authority.
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Persons who 1ay be Appointed Arbitrators

Article 8
The parties may appoein: - zrsons to be arbitrators who are not on the list of
arbitraters of the Arbitre * . Court (Article 4 of the Rules of the Arbitration
Court).
ulti-Party Arbitration
Article 9
1. Ifin one dispute - zral claimants or respondents are taking part in the
same party ro' »-Iitigants), they shall previously come to an agree-
ment on the ar - atment of a common arbitrator.
2. If the co-litiga:  :ail to reach an agreement as in Paragraph 1 of this

—_

Article or if i ~ir filings they do not appoint or nominate the same
person as art* -ator even after an additicnal peried of 15 days, the ar-
bitrator sha!' ;- - appointed by the President of the Arbitration Court in-
stead, from -“ie list in Article 4 of the Rules of the Arbitration Court.

The Appointing Authority
Article 10

. The partiz. may agree on the appointing authority.

If the part=-s do not agree on the appointing authority or if the agreed
appointing authority refuses the function entrusted to him/her, the ap-
pointing athority shall be the President of the Arbitration Court.

Procedure by the Appointing Authority
Article 11

. The appointing authority shall appoint an arbitrator without delay. In

carrving out the appeintment of an arbitrator the appointing authority
shall apply a list procedure uniess the parties have agreed that the list
procedure is not to be applied or if the appointing authority assesses
that the application of the list procedure is not appropriate for the case
concerned.

When applying the list procedure:

a. At the request cf one of the parties or both parlies the appointing
authority shall send both parties an identical list containing at least
three names.

b. Within 15 days of receiving the list each party may return the list to
the appointing authority having crossed out the name or names
he/she does not accept and marked with numbers the remaining
names on the list accoerding to his/her order of preference.

c. After the expiration of the time limit in point b) the appointing
authority shall appoint an arbitrator from the persons whose names
were approved on the returned lists according to the order indicated
by the parties.
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d. If the appointment cannot be conducted in the manner described,
the appointing authority may appoint an arbitrator accerding to
his/her own judgement.

3. When appeinting an arbitrater, the appointing autherity shall take into
consideration all the circumstances which ensure the appointment of
an independent and impartial arbitrator and the advisability of ap-
painting an arbitrator who does not have the same citizenship as the
parties.

4. If within 30 days after the appointment of ancther arbitrator the two ar-
bitrators appointed do not agree on the chaice of the chairman of the
arbitral tibunal, he shall be appointed by the appointing authority in the
manner prescribed in Paragraphs 1 and 2 of this Article.

Repetition of Hearing if there is a Change in the Composition
of the Arbitral Tribunal
Article 12

1. If the composition of the arbitral tribunal changes, the hearings_shall be
repeated. The arbitration court may decide that the hearings will not he
repeated if the parties agree. _

2 |f a new sole arbitrator is elected or appointed, the hearings must be

repeated.

Arbitration Proceedings

The statement of claim
Article 13

1. Arbitration proceedings are instituted by a statement of claim unless
the parties come to a different agreement.

2 The statement of claim shall be filed with the Arbitration Court and must
contain:

the name and address of the parties;

the claim;

a statement of the facts on which the claim is based ;

statements and motions regarding evidence,

a statement on the arbitration agreement if it has been concluded;

a statement on the appointment of an arbitrator,
g. an indication of the value of the subject of the cispute.

3. A copy of the main contract and the arbitration agreement {if it is not
included in the main contract) must be enclosed with the statement of
claim, if these documents exist.

~ono0ow

The Answer to the Statement of Claim
Article 14

1. The Secretariat of the Arbitration Court shall serve the respgnder_lt_ with
the statement of claim and its enclosures and set a time limit fo‘r fmng a
written answer to the statement of claim. The answer shall be filed with
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the Arbitration Court, and the Secretariat of the Arhitration Court shall
forward it, together with its enclcsures, to the claimant and each arbi-
trator.

2. The provisions of Paragraphs 2 and 3 of Article 13 of the Rules shall be
applied as appropriate to the answer to the statement of claim.

Counterclaim
Article 15

The respondent may file with the Arbitration Court right up to the con-
clusion of the hearings a counterclaim or file a request for setoff in the
form of a counterclaim, if the counterclaim or the request for setoff arises
from a legal relation covered by the arbitration agreement concluded.

Merger and Separation of Proceedings
Article 16

1. If the parties to a dispute bring independent statements of claim against
each other from different legal relations for which they have agreed the
jurisdiction of the arbitral tribunal at the Arhitration Court, the Secre-
tariat of the Arbitration Court shall endeavour to merge the litigation
and adjudication of these claims before the same arbitrators.

2. If proceedings are being conducted against several respondents, but in
relation to one or more of them the arbitration proceedings cannot be
conducted for the time being, the proceedings which may run without
delay shall be separated from those in which activities are temporarily
stayed until the difficulties are removed.

Intervenor
Article 17

A person who has a legal interest to join one of the parties in the dispute
as an intervenor may join that party if both parties agree to this.

The Limits
Article 18

1. The parties may agree to prolong the time limit for the performance of
certain procedural actions by the parties determined by the Rules or by
a ruling of the arbitral tribunal.

2. The Secretary of the Arbitration Court and the arbitral tribunal are
authorised in justified cases, within the limits of their jurisdiction, to
extend the time limits for the performance of certain procedura! acticns
determined in the Rules or by a conclusion of the arbitral tribunal,
taking care te prevent undue delays of the proceadings.

3. The arbitrators, taking all the circumstances into consideration, shall
assess whether they can recognise the procedural actions the paries
have undertaken after the expiration of the time limits fixed.

4. The provisions of Paragraph 2 of this Article do not relate to failure to
meet time limits for filing objections against an order for payment.
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The Conclusion of the Hearing
Article 19

1. When the arbitration court finds that the matter has been litigated
sufficiently for a decision to be rendered, it shall announce that the
hearings are concluded.

2. The arbitration court may decide to re-open hearings that have been

concluded if this is necessary to supplement the proceedings cr to
clarify impaortant issues.

Special Provisions on the Direct Service of Communication
Article 20

1. The Secretary of the Arbitration Court and the arbitral tribunal may
order that each parly should send a copy of their filings and their
enclosures intended for the opposing party by registered mail with a
return note directly to their oppeonent at the address given in the files.

2. Along with the filing sent to the Arbitration Court, a party who is acting
according to the provisions of Paragraph 1 of this Article shall enclose
the original or a copy of the cerificate of mailing the registered letter (¢
the oppanent, and, at the request of the Secretary of the Arbitration
Court or the arbitral tribunal, also the return note, to prove the orderly
completion of service.

The Number of Counterparts of Filings and Enclosures
Article 21

1. The statement of claim, the answer to the statement of claim, the en-
closures with the statement of claim and with the answer to the
statement of claim and other filings. which the parties send to the
Arbitration Court or the arbitral tribunal during the proceedings, shall be
filed with the Arbitration Court in a sufficient quantity of counterparts for
the Arbitraticn Court, for all the opponents and ail the arbitrators.

2. In the file kept at the Arbitration Court there should be at least one
counterpart of each communication on the basis of which the arbitral
tribunal heard the case and rendered decisions. At the reguest of the
parties or the arbitral tribunal, the Secretary of the Arbitration Court
shall issue a copy of certain documents from the file kept at the Arbi-
traticn Court.

Evidence
Article 22

1. The arbitral tribunal shall decide on the admissibility, importance, sig-
nificance and evidentiary strength of evidence offered and presented,
and on which party the burden lies to prove the truth of certain factual
allegations.

2. The arbitral tribunal may, if it finds this to be appropriate, request a
party to give the arbitral tribunal and the other party, within a time limit
set by the arbitral tribunal, a summarized overview of the documents
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and other =vidence which that party intends to present o establish dis-

puted facs presented in the statement of claim or in the answer to the

statemer’ of claim.

Curing the arbitration proceedings, the arbitral fribunal, within the limits

of its poveers, may order the parties to furnish documents or other

evidence within the time limit it sets.

4. The arbitral tribunal may decide that the presentation of certain evi-
dence should be entrusted to the chairman of the tribunal or one of the
ce-arbitrators.

5. The Secretary of the Arbitration Courl shall make the necessary ar-
rangements to provide shorthand nates, sound recordings and minute
taking in a foreign language on the presentation of evidence if one of
the parties requests it or if the arbitral tribunal so orders and if a mone-
tary deposit is given to meet the costs incurred.

w

Witnesses
Article 23

1. The arbitral tribunal may determine the manner in which the witnesses
are to be heard.

2. The arbitral tribunal may determine that a witness or witnesses shall
leave the room whilst other witnesses are heard.

Expert Witnesses
Article 24

1. When it receives reports by expert witnesses, the arbitral tribunal shall
send a copy of the reports to the parties and allow them to make
written observations about them. The parties are autherised to examine
all documents referred to by the expert witness in the report.

2. The arbitral tribunal may appeint expents for certain legal issues and
ask them to give their opinion.

Oral Hearing
Article 25

1. The arbitral tribunal shall inform the parties in good time of the sched-
uling of oral hearings with information on the date, time and place of
the hearing to be held,

2. Ifitis necessary to hear witnesses, each party shall furnish the arbitral
tribunal and the other party with the names and addresses of withesses
thay intend to propose at least fifteen days before the hearing, and
communicate the subject of the testimony and the language in which
the hearing of the witness will take place.

3. The arbitral tribunal shali be responsible for the interpretation of oral
testimonies at the hearing and for keeping minutes of the hearing if it
feels this is necessary in view of the circumstances of the case or if the
parties have so agreed and informed the arbitration court of this at least
fifteen days before the hearing is held.
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4. Oral hearings shall be neld without the public present, if the parties
have not agreed otherwise.

Interim Measures
Article 26

1. The arbitral tribunal shall issue an interim measure as a rule only. after
it has allowed the other party to provide observations on the motion to
issue it. The arbitrai tribunal may issue an interim measure before the
other party has been allowed tc make observations on the motion pnly
if the party seeking the interim measure makes it probable. that this is
necessary for the efficiency of the interim measure. in IthlS case the
party moving for the issuing of an interim measure s obliged tq |_nform
the arbitral triounal of all the circumstances relevant for the decision by
the arbitral tribunal and a statement that he/she will be‘ liable for
damage caused by failure to inform of any circumstances which he/_she
knew about or which he/she must have known. In any case, the arbitral
tribunal shall allow the other party to provide observations‘ on the
motion as soon as possible in the circumstances and after receiving the
chservations of the other party it shall re-examine the decision ren-
dered con the interim measure. .

2. Interim measures are issuad in the form of a conclusion and_ must in-
clude a statement of reasons. In especially urgent cases, interim meas-
ures may be issued without a statement of reasons. If it_ is necessary to
file a motion with a court for the enforcement of an interim measure or if
the opposing party so moves, a written decision on the interim measure
with a statement of reasons shall be drawn up. f for the enforcement of
the interim measure it is necessary to apply to a court in another coun-
try, the arbitral tribunal may issue the interim measure in another ap-
propriate form. - ‘

3. The parties shall inform the Secretary of the Arbitration Court imme-
diately of specific security measures.

The Award
Article 27

There is no legal remedy permitted before a higher instance arbitration
cour against the award.

Service of the Award
Article 28

1. The final award shall be served to the parties when the Se;retary of the
Arbitration Court establishas that they have paid to the Arbitration Court

all the costs of the arbitration proceedings. -
2. The certificate of the legal validity and enforceability of the award shall

be issuad by the Secretary of the Arbitration Court.
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Annexes: The Rules of Arbitration {Zagreb Rules)

The Powers of the Secretary of the Court
Article 29

- The Secretary of the Arbitration Court may attend the hearings,

. The Secretary of the Arbitration Caourt is obliged to take part in the
hearings if the sole arbitrator or at least one member of the arbitral tri-
bunalis not a lawyer.

3. The Secretary of the Arbitration Court, whilst respecting the right of

decision-making of the arbitral tribunal on the merits of the dispute, is

authorised to draw the arbitrators’ attention to legal issues of impor-
tance for decisr’on—making and especiaily issues refating to the content
and form of the procedural actions which are being undertaken,

N s

The Powers of the Arbitration Court
Article 30

1. Before signing the award, the arbitral tribunal is obliged to present the
Arbitration Court a draft of the award.

2. The Arbitration Court may order alterations to the form of the draft
presented, The Arbitration Court, whilst respecting the right of decision-
making of the arbitral tribunal on the merits of the dispute, is authorised
to draw the attention of the arbitral tribunal to issues related to the
merits cf the dispute.

3. The examination of the draft award shall ba carried out on behalf of the
Arbitration Court by the President or a member cf the Presidency of the
Arbiiration Court to whom the Presidency entrusts this task,

4. The award of the arbitration court may not be served to the parties
before it has been approved in terms of its form by an authorised mem-
ber of the Presidency of the Arbitration Court,

Order for Payment
Article 31

1. If the conditions are fulfilied on the basis of which an order for payment
may be issued according to the provisions of the Civil Procedure Act of
the Republic of Croatia, the President of the Arbitration Court shall
issue an order for payment as the sole arbitrator.

2. The order, together with the statement of claim, shall be served to the
respondent,

3. The respondent may lodge an objection against the order for payment
within eight days or, in the case of promissory notes or cheques, within
three days from the service of the order, [n the objection the respond-
ent shall appoint an arbitrator in accordance with the provisions of the
Arbitration Act and these Rules.

4. if within the time limit in Paragraph 3 of this Article the respondent does
file an objection, the Secretary of the Arbitration Court shall make the
necessary arrangements to constitute an arbitration tribunal and the
regular proceedings shall continue before the arbitration tribunal or the
sole arbitrator for a final decision to be rendered.
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Croatia

Article 32
itrati ich is to be
i itrati bout an arbitration which is
ing an arbitraticn agreement a tan oo
Egn%%liétzjdbf the arbitral tribunal at the Arbitration Court, the partie
cept the provisicns of these Rules.

Article 33

. . tration
These Rules shall apply to arbitration proceedings when the arbitratio

. e into force.
concluded after they have com f _
igLeemaerE:e;vzz not agree for these Rules to be_ applied to plroce:drlggz
. laI:e:dF; pending, the arbitration rules on which the parties ag

earlier shall apply to these proceedings.

Costs
Article 34

The Rules an the Costs of the Proceedings before the grb(;?ra::téc;rt]sCS:Jerf
itrators’ fees, administrative costs, advance paymen de;:ision

(arbltf-? ; fevidénce and other costs) shall be determined by a

z?slgitﬁgr?agement Board of the Croatian Chamber of Econcmy.

Entry into Force
Article 35

' f their
These Rules shali enter into force on the eighth day from the date o
publication in “Narodne novine”.
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