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1. Comparative studies of civil procedure
Alan Uzelac

I	 INTRODUCTION

Comparative civil procedure is a young discipline. While borrowing and imposing proce-
dural structures of the great empires and colonial masters have been around for centuries, 
and early studies in ‘comparative legislation’ date back to the sixteenth century, this must be 
distinguished from comparative studies of civil procedure as a separate and distinct academic 
discipline. The systematic scholarly and academic study of various national civil justice 
systems is essentially the product of the late twentieth century, becoming prominent only in 
the twenty-first century.1

The reasons for the late start lie in the dominant approach to the study of civil procedure. 
As civil procedure consists of rules designed for the use in national courts, the focus of the 
study and research was traditionally limited to the rules and practices of specific court juris-
dictions. The underlying assumption was that differences in the judicial structures for which 
civil procedural rules are produced are too great, and their purpose too specific to be capable 
of comparing. The prevailing view was that every civil jurisdiction has a different tradition, 
different legal culture and a different court organization.2

Another, pragmatic reason for the lack of comparative research is the close link between the 
study of procedural law and its practical application. As national civil procedural rules used to 
be applied only in proceedings before national tribunals, there seemed to be no point in learn-
ing about foreign rules and practices. Insofar, comparative civil procedure is different from 
other branches of comparative legal research. Substantive foreign law may be agreed upon 
and may apply in domestic courts, and the principles of many substantive fields have been 
influenced by developments from other places. And, while the purpose of substantive rules is 
manifested in different outcomes, procedural rules are said to be value-neutral. The unification 
or harmonization of procedural rules is therefore harder to justify: Why bother changing the 
process, if the outcome will be the same?

For these reasons, until the beginning of the 2000s, even in federal states, or in complex 
organizations such as the European Union, the dominant position was that ‘as a rule, the 
law of civil procedure was and still is considered to be closely connected to the forum and 
the forum state with its own cultural and traditional specific aspects, and therefore not fit for 
harmonisation’.3

1	 For definition of comparative civil procedure see Peter Gottwald, Comparative Civil 
Procedure, 22 Ritsumeikan L. Rev. 23 (2005); see also Guy Seidman & Colin Picker (eds.), The 
Dynamism of Civil Procedure – Global Trends and Developments 3–44 (2016).

2	 Otto Kahn-Freund, On Uses and Misuses of Comparative Law, 37 Mod. L. Rev. 20 (1974).
3	 Mirjam Freudental, The Future of European Civil Procedure, 7(5) Electronic Journal of 

Comparative Law (2003), https://​dspace​.library​.uu​.nl/​handle/​1874/​10814 (accessed March 2024).
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Many of these factors have changed today. Comparative study of civil procedure belongs 
among the youngest branches of comparative legal research, but its usefulness and impor-
tance are unquestionable. Methodologically, comparative civil procedure is also among the 
most diverse and most vibrant fields of legal research. In this introductory chapter, different 
approaches to comparative study of civil procedure will be presented, from singular attempts 
to describe a foreign civil justice system to contemporary systematic and synthetic works 
aimed at shaping model rules and minimal standards of civil procedure. Throughout this 
chapter, the emphasis will be on the revelation of forces which motivate – and will motivate – 
the study of comparative civil procedure.

II	 COMPARATIVE RESEARCH AS EXPLORATION OF 
FOREIGN SYSTEMS

Profound differences in national judicial structures have not been the only obstacle to compar-
ative studies of civil procedure. Language barriers used to be equally dispositive in this highly 
technical field of law. Specific procedural rules and practices are regularly articulated in a spe-
cific legal jargon, often impenetrable even for proficient speakers of the native language of 
a specific jurisdiction. And a simple explanation of the meaning of individual words often does 
not suffice unless the context within which these concepts operate is thoroughly explained.

One of the basic approaches to the study of civil procedure in a multinational context there-
fore focuses on the description and the explanation of the features of a foreign civil justice 
system, i.e. in bringing unusual and hardly understandable rules from a different legal tradition 
closer to the targeted readership. This approach produces essentially only an implicit compari-
son, since the focus is on presenting and explaining the key elements in a way understandable 
to those from a rather different judicial environment.

The main role of such approach is often to compare the incomparable – to explore the 
strange landscape of foreign civil justice and discover its peculiar features, usually with no 
other purpose and intent but to inform a casual reader. As such, this approach is analogous to 
a safari expedition: a singular attempt to visit and observe the wild and unusual world of civil 
procedure of another country.

One of the first serious attempts to undertake such singular explorations of foreign civil 
procedure dates back to the 1960s.4 In 1965, Mauro Cappelletti and Joseph Perillo published 
a book dedicated to civil procedure in Italy.5 The study starts with ‘a summary of Italian 
history’, from ancient Rome to an outline of Italian political history, prior to providing 
a sketchy presentation of the development of Italian civil procedure, with an emphasis on the 
sources of Italian rules of civil procedure. Similarly structured studies on civil procedure in 
France and Sweden were also published as a result of the Columbia University School of Law 
project on international procedure under the directorship of Hans Smit.6

4	 A motivation for this movement can be found in the rise of trans-national litigation in the 
late 1900s, sparked by greater international collaboration in postwar Europe and the relaxation of 
personal jurisdiction in the US after 1945, which opened US courts to the world.

5	 Mauro Cappelletti & Joseph M. Perillo, Civil Procedure in Italy (1965).
6	 Anders Bruzelius & Ruth Bader Ginsburg, Civil Procedure in Sweden (1965); Peter 

Herzog & Martha Weser, Civil Procedure in France (1967).

Alan Uzelac - 9781786434418
Downloaded from https://www.elgaronline.com/ at 09/25/2025 09:01:37AM

via free access



20  Comparative civil procedure

The singular explorations of national procedural laws – the ‘safari expeditions’ organized 
with a view to inform a foreign audience – have maintained their relevance until today. Many 
of the works describing individual national systems of civil procedure are serious studies by 
leading scholars in the field (often authored by a team of an ‘insider’ and an ‘outsider’ perspec-
tive).7 Experience of other national civil justice systems and their reforms (whether successful 
or not) can be a source of inspiration and may contribute to the success of reforms in other 
jurisdictions.8 In such a way, ‘safari expeditions’ can become roadmaps for change.

However, the focus of various publications entitled ‘civil procedure/justice/litigation in …’ 
has shifted towards a more practical perspective. With a growth of multinational litigation and 
the accompanying internationalization of the legal profession, studies devoted to a presenta-
tion of national procedural rules and practices became an almost indispensable part of any 
national legal infrastructure. They are used by lawyers in multinational law firms to frame 
their arguments, by corporations to understand the legal risks of working in a particular juris-
diction, and also by the courts which wish to join the international market of judicial services 
and offer their venue for the settlement of international disputes. With this rise in pragmatic 
focus, comparative studies moved from understanding key features in a comparative context to 
simply translations of national procedural codes addressed to legal practitioners. The compara-
tive element vanished in many contemporary studies of foreign national justice systems. After 
all, to ‘compare’ means to examine differences of two or more systems, and genuine compara-
tive studies seek to address key features of at least two national systems, or groups of systems.9

By contrast, an organization that has contributed greatly to the development of the genuine 
comparative study of civil procedure is the International Association for Procedural Law 
(IAPL). The IAPL, established in 1950 in Florence as a professional organization of lawyers 
and academics, promotes the development of the study of procedural law and the exchange of 
information on sources, publications, practice and case-law. Its task was primarily to establish 
wider links between scholars of civil procedure by organizing congresses, conferences and 
seminars. The books produced as a result of these events were in a great part composed on 
the basis of national reports on specific issues of civil procedure, compiled and presented 
by general reporters. While the IAPL started with a focus on individual features of national 

7	 See for instance Yasuhei Taniguchi, Takaaki Hattori & Dan Fenno Henderson, Civil 
Procedure in Japan (2000); Peter Murray & Rolf Stürner, German Civil Justice (2004); 
Geoffrey Hazard & Michele Taruffo, American Civil Procedure (1993); Milos Kengyel & 
Viktoria Harsagi, Civil Justice in Hungary (2009); Roberto Berizonce & Eduardo Oteiza, 
Civil Procedure in Argentina (2021); Humberto Dalla, Civil Procedure in Brazil (2022); 
Maureen Stanley-Idum, Civil Litigation in Nigeria (2017); Allan Leung, Civil Litigation 
in Hong Kong (2017).

8	 See for instance Nicolo Trocker & Vincenzo Varano (eds.), The Reforms of Civil 
Procedure in Comparative Perspective (2005).

9	 Insofar, comparison of two or more systems is sometimes visible in the titles of compar-
ative studies. See e.g. Peter Gottwald (ed.), Litigation in England and Germany. Legal 
Professional Services, Key Features and Funding (2010) (paper s fr om t he joint  confer ence of 
the IAPL and the German Association for International Procedural Law); for comparison between 
groups of systems, C.H. van Rhee & Yulin Fu, Civil Litigation in China and Europe (2014); 
Alan Uzelac & C.H. van Rhee, The Landscape of the Legal Professions in Europe and the 
USA: Continuity and Change (2011).
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systems, its work has gradually evolved towards the synthetic and genuinely comparative 
study of procedural law.

III	 THE EVOLUTIONIST APPROACH TO COMPARATIVE 
RESEARCH AND THE GREAT DIVIDE

Another approach in the studies of comparative civil procedure came from the historical 
research of legal developments of court systems in different legal traditions. These works 
relevant to the comparative research of civil procedure were not written with a specific intent 
to deal with procedure alone. However, in revealing how legal traditions and legal cultures 
were formed, they also set the grounds for understanding civil procedure in various groups of 
national justice systems.

Books such as Law and Revolution10 give an example of studies which, from a historical 
perspective, contributed to an understanding of the roots of procedural institutions and con-
cepts, including those structures which evolved into contemporary civil justice systems. Other 
important historical studies focused on the actors which dominated the process in framing 
legal institutions.11

In the 1980s, historical research was paired with the first encyclopedic efforts to present 
and explain the systems of civil procedure in a supra-national context. During that period, the 
International Encyclopedia of Comparative Law produced a synthetic volume dedicated to 
civil procedure.12 Contributions to this volume grouped national civil procedure systems in 
various clusters. After a brief historical introduction, national civil procedure systems were 
grouped by their main features and connected by common features of legal systems. These 
‘regional procedures’ were respectively those of England and the United States, the Romanist 
countries (France, Italy, Belgium), the Central European Countries (which included Germany, 
Austria and Switzerland), the Socialist Countries, the Scandinavian Countries, and the Iberian 
Peninsula and Latin America.

The ‘great divide’13 of the historical and evolutionist research of civil procedure, of course, 
was and remains to be the divide between common law and civil law. This divide was and 
remained to be the center of comparative research of civil procedure, although its boundaries 
have steadily relativized due to divergences,14 as well as convergences between these two ‘big 

10	 Harold J. Berman, Law and Revolution (1983).
11	 See e.g. R.C. van Canegem, Judges, Legislators and Professors (1987).
12	 Mauro Cappelletti & Benjamin Kaplan (eds.), International Encyclopedia of 

Comparative Law, Vol. XVI, Civil Procedure (1984).
13	 See Nicoletta Bersier et al. (eds.), Common Law – Civil Law: The Great Divide? 

(2022).
14	 The Romanic and Germanic traditions within the civil law ‘bloc’ are rather different; within 

the common law, one often refers to American ‘exceptionalism’, see Oscar Chase, American 
‘Exceptionalism’ and Comparative Procedure, 50 Amer. J. Comp. L. 277 (2002); Richar d Mar cus, 
Putting American Procedural Exceptionalism into a Globalized Context, 53 Amer. J. Comp. L. 709 
(2005).
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22  Comparative civil procedure

legal families’.15 Despite all this, the distinction of common and civil law traditions remains to 
be an important element of comparative study of civil procedure. Many of the distinctive fea-
tures remain to play an important role in the comparative research of civil justice. Therefore, 
studies which portray legal traditions, such as the seminal 1969 treatise of J.H. Merryman, 
which examined the civil law tradition from a common law perspective, still provide a useful 
starting point for comparative research of civil procedure.16

This binary approach to ‘categories’ should not disregard the fact that the common and civil 
law traditions do not cover the whole universe of civil procedure. A thousand shades of gray 
exist between these two extremes, and the comparative study of civil procedure should aim to 
look beyond the great divide. ‘Mixed jurisdictions’ such as countries whose historical origins 
combined various sources in a unique blend of features, present unique opportunities for study. 
Justice systems of countries like South Africa, Israel, Canada and many others,17 as well as 
the former socialist countries,18 form a special topic of comparative legal research. While civil 
and common law traditions did spread around the globe during the period of colonialism, com-
parative studies of civil justice systems should take into account native legal traditions which 
originate outside the sphere of Western expansionism. Finally, the ‘Western legal tradition’19 
is not the only legal tradition; in the East, there are distinctive elements in countries such as 
China20 or India,21 and different historical origins framed the structures of Hindu, sharia, abo-
riginal, Talmudic, African and other legal traditions. While they have not been in the center of 
comparative study of civil procedure,22 they are garnering and deserving full attention.

Today, the historical and evolutionist approach has not lost its importance, especially in 
the context of the integration processes and formation of trans-national procedures, such as 
in the European Union, where the development of European civil procedural rules presup-
poses the study of ‘the shared legal past of the various systems of civil procedure that exist 

15	 The ‘great divide’ in civil procedure was the main topic of the IAPL Conference held in 
Toronto in 2009, which resulted in a pivotal book on the relevance of the old categories for contem-
porary dispute resolution. See Janet Walker & Oscar G. Chase (eds.), Common Law, Civil Law 
and the Future of Categories (2010).

16	 John Henry Merryman, The Civil Law Tradition (1969).
17	 It is argued that there are ‘at least 16 jurisdictions around the world … where common law 

and civil law coexist and commingle’, Seidman & Picker, supra note 1, at 31. See also Vernon 
Valentine Palmer (ed.), Mixed Jurisdictions Worldwide: The Third Legal Family (2012).

18	 See Alan Uzelac, Survival of the Third Legal Tradition, 49 Supreme Court Law Review 
(2010); Rafal Manko, Survival of the Socialist Legal Tradition? A Polish Perspective, 4 
Comparative Law Review 2 (2013).

19	 See more in H. Patrick Glenn, A Western Legal Tradition?, in Common Law, Civil Law and 
the Future of Categories 601–19 (Janet Walker & Oscar G. Chase eds., 2010).

20	 See for instance Margaret Woo, Chinese Justice: Civil Dispute Resolution in 
Contemporary China (2011).

21	 Compare Vasudha Dhagamwar, Role and Image of Law in India: The Tribal 
Experience (2006).

22	 As a rare exception, the interaction between indigenous and colonial law was discussed at the 
IAPL conference in Bogota within the topic of ‘judicial pluralism’, see Ramiro Bajarano Guzmán 
et al. (eds.), Reconciliación y Derecho Procesal 223–88 (2016).
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in present-day Europe’.23 Similarly, the process of approximation of procedural rules in other 
regions requires an understanding of the origins and purposes of procedural institutions, which 
are themselves the result of same or similar historical developments. The study of common 
roots, but also of common differences, have been important for the recognition of best prac-
tices that have served as the basis for legal reforms on the national and regional level.24

IV	 COMPARATIVE PROCEDURAL STUDIES AS THE BATTLE 
OF PRINCIPLES: FROM BINARY IDEOLOGIES TO 
SINGULAR OVERARCHING OBJECTIVES

Comparative studies of civil procedure have always needed a firm starting point in the form 
of minimum common denominators which help us understand each other. Without proper 
guidance, comparing rules and regulations applicable in different jurisdictions would be 
a Sisyphean task, as the procedural codes are usually highly technical. Procedural principles 
are the bridge between the procedural rules and their social and legal purpose.25

Procedural principles are theoretical constructs which serve for a better understanding, 
interpretation and application of the norms and the corresponding routines and practices within 
a system of civil justice. In their essence, although they may be expressed in the language of 
procedural norms, and even be contained in the introductory parts of procedural codifications, 
procedural principles are not simple juridical provisions. They are meta-juridical tools which 
provide guidance, explain the role of and sometimes even serve as the ideological basis for the 
assessment of national justice systems and their institutions and practices.

In the study of civil procedure, some procedural principles are traditionally used to empha-
size the common features of civil procedure that transcend national borders. Within the 
Western legal tradition, such fundamental principles were developed on the basis of Roman 
law from the late medieval period onwards, often with reference to Justinian’s Corpus Iuris 
Civilis. One of them is the principle of party disposition, which states that civil litigation is 
instigated upon petition of a claimant party (nemo iudex sine actore), and that the court in 
civil procedure should not act on its own motion (ne procedeat iudex ex officio). In modern 
times, the right of everyone in a civil dispute to have access to a court or tribunal competent to 
adjudicate the dispute is also recognized as a fundamental procedural principle. An arbitrary 
refusal of courts to decide in a civil case within their jurisdiction amounts to denial of justice 
(déni de justice).26

23	 C.H. van Rhee, Introduction, in European Traditions in Civil Procedure 5 (C.H. van 
Rhee ed., 2005).

24	 See more in Section VI.
25	 On procedural principles, see Neil Andrews, Fundamental Principles of Civil Procedure: 

Order Out of Chaos, in Civil Procedure in a Globalizing World 19–38 (Xandra Kramer & 
C.H. van Rhee eds., 2012).

26	 Denial of justice assumes a systemic deprivation of the individual right to have a case regard-
ing contested rights and obligations decided by any court. It does not exclude the refusal of a court 
to accept a case based on the assessment that another court has jurisdiction, or – in the common law 
tradition – that another court would be a more convenient venue than the one to which the case was 
referred to (forum non conveniens doctrine).
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24  Comparative civil procedure

There are, however, few such clearly expressed ideas on which a global consensus of 
civil procedural scholars can be reached. National systems of civil procedure differ, and the 
comparative study of civil procedure is more often focused on the apparently unique and inex-
plicable differences and their roots. As stated by Jolowicz, when faced with different features 
of foreign systems ‘[c]omparative legal study provides a tool for lawyers to gain some insight 
about the things they themselves take for granted about their legal system and which they do 
not articulate’.27 The articulation of such fundamental understanding has historically taken 
place in the form of conflicting principles – those which characterize one or more civil justice 
systems and distinguish them from the others.

In such a way, one or more procedural principles may serve either as a legitimizing factor 
which favors one system over another, or as a vehicle of legal reform. For example, reforms in 
Austria and some other jurisdictions of continental Europe at the end of the nineteenth century 
emphasized the shift from a Romano-canonical written and deconcentrated civil procedure 
to the reformed civil procedure based on the principles of orality, publicity, immediacy and 
concentration of civil litigation.28

The most notorious dichotomy in comparative studies of civil procedure is the one which 
distinguishes civil justice systems based on their adherence to the ‘adversarial’ and ‘inquisi-
torial’ principles.29 The adversarial principle relates to a procedure which is dominated by the 
parties, and litigation as a process in which a passive judge moderates a contest in which two 
parties (or, rather, their lawyers) present all elements of their case. In contrast, the inquisitorial 
principle relates to a procedure in which the determination of all key elements of the dispute is 
left to the court, with little or no active participation by the parties.

The adversarial/inquisitorial dichotomy is often connected with the common/civil law 
dichotomy, where it was often regarded that common law civil procedure is adversarial, and 
the civil law system is more or less inquisitorial.30 The comparative studies of civil procedure 
show, however, that pure adversarial and pure inquisitorial systems of civil procedure do not 
exist. While it is legitimate to argue that common law civil procedure is predominantly adver-
sarial, in respect to civil litigation very few systems would describe themselves as inquisitorial 
or even predominantly inquisitorial.

Today, the elements associated to the ‘adversarial’ and ‘inquisitorial’ labels relate mainly 
to the responsibility for collection and presentation of evidence, and – to a lesser extent – the 
obligation to plead the law. The assumed superiority of the ‘adversarial’ common law proce-
dure has eroded both from the perspective that adversarial practices are not necessarily more 

27	 John A. Jolowicz, On Civil Procedure 4 (2005).
28	 On the key principles of Franz Klein’s 1898 reform of civil procedure in Austria and its sig-

nificance for the developments in Europe see C.H. van Rhee, Civil Litigation in Twentieth Century 
Europe, Tijdschrift voor Rechtsgeschiedenis-Revue d’Histoire du Droit – The Legal 
History Review 307–19 (2007), https://​doi​.org/​10​.11̣63/​157181907783054978 (accessed March 
2024).

29	 Compare Robert W. Millar, The Formative Principles of Civil Procedure, in History of 
Continental Civil Procedure 11–21 (Arthur Engelmann et al. eds., 1928); John A. Jolowicz, 
Adversarial and Inquisitorial Models of Civil Procedure, 52 International and Comparative 
Law Quarterly 281–95 (2003); John A. Jolowicz, Adversarial and Inquisitorial Approaches to 
Civil Litigation, in The Cambridge Lectures 237–43 (Elizabeth G. Baldwin ed., 1983).

30	 Jolowicz, supra note 27, at 175.
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advantageous,31 and from the growing active case management role of the court in common 
law jurisdictions. Contemporary attempts to find globally and regionally acceptable models of 
civil procedure are not built upon the unilateral praise of adversarialism either. Some of the 
old adages of procedural textbooks, such as the parties as domines litis (‘masters of litigation’) 
do not apply anymore, as contemporary comparative works emphasize the joint and shared 
responsibility of both the parties and the court for the good administration of justice.

This battlefield of mutually opposed procedural principles is neither a good prescriptive 
nor an adequate descriptive basis for comparative study of civil procedure. Nevertheless, the 
opposition of procedural principles remains to be useful for a mutual understanding of the 
comparativists, when used as abbreviations that indicate problems and current developments 
and in serving as catalyzers of comparative research, and as a basis for questioning our accus-
tomed conceptual frameworks.32 Rephrasing and elaborating procedural principles became the 
basis for harmonization projects, most eminently the project that resulted in the formulation of 
the ALI-UNIDROIT Principles of Transnational Civil Procedure, discussed below.

Indeed, the pursuit of new guidance for procedural reforms has led to the formulation of 
a smaller number of directive principles, or even a singular, overarching procedural principle, 
over a focus on conflicting procedural principles. The Woolf reforms in England and Wales33 
are the best example of this approach to civil procedure that is based on singular teleological 
notions – on an overriding objective (or underlying rationale) which serves as the highest 
principle in the interpretation and application of procedural rules. This approach is also visible 
in model procedural legislation such as the European Rules of Civil Procedure, in which loyal 
cooperation and proportionality serve as key procedural principles. These principles establish 
a joint and shared obligation of all actors in civil procedure (judges, parties, lawyers, but also 
other procedural participants) to work together, contributing to a fair, efficient and speedy 
resolution of their dispute by means that are appropriate and proportionate, including the obli-
gation to take reasonable and appropriate steps to settle the dispute amicably.34

In this way, binary, instrumental principles formulated as mutually exclusive oppositions 
(adversarial/inquisitorial; orality/writing; immediacy/mediacy; publicity/privacy) have given 
way to a search for singular guiding principles and concepts, explained and elaborated in 
contemporary comparative studies as a tool for advancement and perfection of procedural law.

31	 See for instance the discussions triggered after publication of John H. Langbein, The German 
Advantage in Civil Procedure, 52 Univ. of Chicago l.r. 823–66 (1985). See al so James R. 
Maxeiner, Failures of American Civil Justice in International Perspective (2012).

32	 For instance, the conflicting procedural principles of orality and writing provided a frame-
work topic of the 2007 IAPL Conference in Valencia, where the usefulness of this traditional 
dichotomy was also questioned from the perspective of new technologies. See Federico Carpi & 
Manuel Ortells Ramos (eds.), Oralidad y Escritura en un Proceso Civil Eficiente (2008). 
Similarly, the rethinking of the principle of publicity stimulated research on ‘open justice’ (and its 
limits) – see Burkhard Hess & Ana Koprivica (eds.), Open Justice. The Role of Courts in 
a Democratic Society (2019).

33	 See Harry Woolf, Access to Justice: Final Report to the Lord Chancellor on the 
Civil Justice System in England and Wales (1996); John Sorabji, English Civil Justice 
after the Woolf and Jackson Reforms. A Critical Analysis (2014).

34	 See Rules 2 to 8 of the ELI-UNIDROIT Model Rules of Civil Procedure.
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26  Comparative civil procedure

V	 REFINING THE TYPOLOGY: THE FACES OF JUSTICE AND 
ITS AUTHORITIES

The simplistic presentation of justice systems through the opposition of adversarial and inquis-
itorial proceedings, as well as the simplistic divisions into common and civil law systems, 
proved to be inadequate for the needs of comparative study of civil procedure. To overcome 
their deficiencies, new – improved and more sophisticated – heuristic models for the analysis 
of justice systems were shaped.

One of the most prominent alternative typologies, designed by Mirjan Damaška, was his 
model of judicial proceedings and their purpose within particular state organizations. It is 
a Weberian Idealtyp (ideal-type) – a neutral synthesis of a great many diffuse phenomena into 
a simplified representation with considerable explanatory value. In his pivotal book,35 The 
Faces of Justice and State Authority, Damaška’s two-axes model shows that the purposes of 
the proceedings (resolution of conflicts or implementation of state policies) can be examined 
separately within the hierarchical or coordinate organization of the competent authorities. His 
analysis, equally relevant for comparative study of civil and criminal procedure, provided 
a new perspective on justice institutions both in common and civil law countries and explained 
in a fresh way the role of the judge, the parties and their counsel in different jurisdictions.

Methodologically, Damaška’s model is among the first purely comparative studies which 
analyse organizational and functional elements of different judicial proceedings without 
a direct recourse to their location, history or tradition. Damaška’s double matrix – combining 
the purpose of civil procedure with an analysis of the structures which are due to its implemen-
tation – sparked an interest in the study of issues related to the organization of justice, from 
the role of the courts and judges to the status of lawyers and other legal professionals (‘the 
personnel of the law’),36 and provoked a continuing interest for the exploration of the aims and 
purposes of civil justice and procedure.37

VI	 INTERNATIONALIZATION OF CIVIL PROCEDURE, 
TRANS-NATIONAL APPROACH AND THE MODEL RULES

While the study of civil procedure has traditionally been associated with national civil justice 
systems, several trends in the second half of the twentieth century contributed to the interna-
tionalization of procedural law and the formation of supra-national and trans-national rules of 
civil procedure. Procedural scholarship began to deal with civil procedure in a trans-national 

35	 Mirjan Damaška, The Faces of Justice and State Authority (1986).
36	 For instance, the main topic of the IX World Congress of the IAPL held in Coimbra 

and Lisbon in 1991 was ‘The Role and Organization of Judges and Lawyers in Contemporary 
Societies’. In 1999, another keystone IAPL event inter alia discussed the comparative tendencies 
in the legal profession – see Walter Rechberger (ed.), Procedural Law on the Threshold of 
a New Millennium: XI World Congress on Procedural Law (2002). Most recently, the XVII 
World Congress of the IAPL in Lima (2023) was devoted to judicial independence.

37	 See more in Alan Uzelac (ed.), Goals of Civil Justice and Civil Procedure in 
Contemporary Judicial Systems (2014).
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arena to explore the possibility of approximation, harmonization and unification of the proce-
dural systems.38

The first point where national civil procedure intersects with international law is the consti-
tutional foundation of procedural law. The right to a fair trial before an independent and impar-
tial tribunal is embedded in almost all national constitutions, applicable to criminal cases and 
to adjudication of disputed civil rights and obligations. At an international level, the right to 
a fair trial is codified by the United Nations General Assembly in Art. 10 of the 1948 Universal 
Declaration of Human Rights. More importantly, the right to a fair trial became a part of the 
human rights documents and standards judicially protected by supra-national courts and tribu-
nals. In Europe, it is proclaimed in Art. 6 of the 1950 European Convention on Human Rights, 
which allows individual applications to the European Court of Human Rights against the 
member states of the Council of Europe. Between 1959 and 2021, the Strasbourg court issued 
over 11,500 judgments in which violations of Art. 6 were found, either on account of fairness 
or the length of proceedings, accounting for nearly 40 percent of all violations found by the 
Court.39 A similar regional instrument, the 1969 American Convention on Human Rights, 
guarantees the right to a fair trial in Art. 8, which can also be judicially protected before the 
Inter-American Court of Human Rights.40 The 1981 African Charter on Human and People’s 
Rights should be mentioned here as well (Art. 7). The availability of case-law, especially in 
Europe, greatly contributed to the comparative exploration of civil procedure, since the judg-
ments of supra-national tribunals, irrespective of the respondent state, have a binding effect in 
all countries subject to the jurisdiction of such tribunals. The wave of ‘constitutionalization’ 
and ‘internationalization’ of civil procedure has consistently been addressed by the IAPL since 
the 1980s.41

A second point in the internationalization of civil procedure is the ‘soft law’ instruments 
aimed at improving national civil procedure systems. Based partly on regional and global 
efforts to secure effective and affordable processing of civil cases, and partly on globalization 
developments that raised the economic importance of international civil and commercial liti-
gation, several harmonization initiatives were brought, resulting in recommendations, projects 
and model legislation which became fixed orientation points for further comparative studies 
of civil procedure. For example, in 1984 the Council of Europe issued its recommendations on 

38	 For an extensive survey of harmonization trends see C.H. van Rhee, Harmonisation of Civil 
Procedure: An Historical and Comparative Perspective, in Civil Procedure in a Globalizing 
World 39–63 (Xandra Kramer & C.H. van Rhee eds., 2012); see also Burkhard Hess & Xandra 
Kramer (eds.), From Common Rules to Best Practices in European Civil Procedure (2017).

39	 ECHR Overview 1959–2021, Strasbourg (2022), 6, https://​echr​.coe​.int/​Documents/​Overview​
_19592021​_ENG​.pdf (accessed March 2024).

40	 The Inter-American Court, however, deals with a significantly smaller number of cases 
(altogether 40 new cases and 27 judgments were issued in 2021), with 4 judgments and 1 advi-
sory opinion dealing with Art. 8. IACHR 2021 Annual Report, https://​www​.corteidh​.or​.cr/​docs/​
informe2021/​ingles​.pdf (accessed March 2024).

41	 See Walther J. Habscheid (ed.), Effectiveness of Judicial protection and 
Constitutional Order (1985) (proceedings of the VII IAPL Congress, Wuerzburg 1983); Italo 
Andolina (ed.), Trans-national Aspects of Procedural Law (1998) (proceedings of the X 
IAPL Congress, Taormina 1995).
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civil procedure42 followed by several similar instruments on issues such as access to justice, 
legal aid, enforcement and appeals.43 A body of international instruments relevant for dispute 
resolution and civil justice emerged at other international institutions, such as the United 
Nations’ Commission for International Trade Law (UNCITRAL) and the Hague Conference 
on Private International Law.

But efforts to harmonize different procedural systems also came from the academic circles. 
In Latin America, in 1988 the Ibero-American Institute of Procedural Law approved the Model 
Code of Civil Procedure for Latin America, shaped under the influence of the fundamental 
procedural principles advanced by Mauro Cappelletti.44 In Europe, a first initiative was the 
project led by long-standing president of the IAPL Marcel Storme.45 His idea of a single civil 
procedure for Europe, which he himself described as ‘a cathedral builders’ dream’,46 demon-
strated that harmonization is possible in respect of certain basic issues, such as the formulation 
of claims, presentation of evidence and court decisions.

These pioneering works paved the way for further harmonization projects and influential 
global model instruments such as the ALI/UNIDROIT Principles of Transnational Civil 
Procedure.47 Under the auspices of the American Law Institute (ALI) and the International 
Institute for the Unification of Private Law (UNIDROIT), in the 2000–2005 period a group 
of scholars of civil procedure from different legal traditions led by Geoffrey Hazard, Rolf 
Stürner, Michele Taruffo and Antonio Gidi shaped the framework model rules (‘principles’) 
for adjudication of disputes arising from international commercial transactions whose purpose 
was to be equally acceptable for both civil and common law jurisdictions.

The ALI/UNIDROIT Principles were a considerable success. After the completion of the 
work, translations of the Transnational Principles in numerous languages were published, and 
the project became a topic of continuing academic debates and further procedural projects 
around the world. As the ALI/UNIDROIT principles were drafted at a relatively high level of 
generality, there was a need for more detailed and practical rules. Consequently, in 2013 the 
Vienna-based European Law Institute (ELI) partnered with UNIDROIT and started a project 
aimed at production of a comprehensive regional set of model rules for Europe entitled From 
Transnational Principles to European Rules of Civil Procedure. This project lasted seven 
years, gathering an even greater circle of about 50 experts of civil procedure (academics, 

42	 Principles of civil procedure designed to improve the functioning of justice, Recommendation 
no. R (84) 5, adopted by the Committee of Ministers of the Council of Europe on February 28, 
1984.

43	 See https://​www​.coe​.int/​en/​web/​cdcj/​recommendations​-resolutions​-guidelines (accessed 
March 2024).

44	 IADP, El codigo procesal civil modelo para Iberoamerica (1988), http://​ www​
.politicaeprocesso​.ufpr​.br/​wp​-content/​uploads/​2017/​02/​cpcmodeloespanhol​.pdf (accessed March 
2024). See Francisco Verbic, An Overview of Civil Procedure in Argentina, 10 Civil Procedure 
Review 121 (2019); see also Roberto O. Berizonce & Frédérique Ferrand, Model laws and national 
traditions, in Procedural Justice. XIV IAPL Congress, Heidelberg 69–196 (Peter Gottwald & 
Burkhard Hess eds., 2014).

45	 Marcel Storme (ed.), Approximation of Judiciary Law in the European Union (1994).
46	 Marcel Storme, A Single Civil Procedure for Europe: A Cathedral Builders’ Dream, 22 

Ritsumeikan Law Review 87–100 (2005).
47	 ALI/UNIDROIT, Principles of Transnational Civil Procedure (2005).
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judges and lawyers from different sides of Europe) who worked in ten working groups devoted 
to specific parts of the model legislation. Their work resulted in the publication in 2020 of 
a finished set of rules.48 As the most elaborate project of its kind, the European Rules of Civil 
Procedure have already received a global echo, and will have a strong influence on future 
legislative projects in the field of civil procedure in Europe and elsewhere.

The influence of internationalization on the different approaches to the comparative study 
of civil procedure does not stop at the ‘soft law’ level. One should not disregard the emergence 
of cross-border procedures that have become mandatory and positive law in the context of 
international integration processes. The most far-reaching example is EU law. At the highest 
level, the European Union recognizes the right to a fair trial in Art. 47 of the EU Charter of 
Fundamental Rights. Through the case-law of the European Court of Justice (ECJ), funda-
mental procedural rights have gained constitutional significance in the EU member states, 
producing harmonization effects on the development and interpretation of civil procedure 
in EU member states and beyond.49 The EU has also enacted numerous binding instruments 
in the form of regulations and directives that provide procedural rules relevant for dispute 
resolution in cross-border matters. Some of them are applicable to judicial cooperation in civil 
matters only (for instance, mutual recognition and enforcement of judgments),50 but others 
provide self-standing, optional procedural rules for certain types of civil cases (for instance, 
small claims disputes)51 or summary proceedings for debt collection or securing of claims 
(such as payment orders52 or account preservation orders).53 In some of its instruments, the EU 
has also sponsored alternative dispute resolution,54 and in specific sectors – such as consumer 
protection – enacted rules which have triggered ECJ preliminary rulings which had a bearing 
on the jurisprudence of national courts.

While the study of civil procedure within the EU and similar supra-national and 
trans-national organizations is not necessarily comparative in nature, procedural mechanisms 
formed at a supra-national level inevitably draw their inspiration from best practices, laws and 
reforms from other countries. Any multi-disciplinary research which seeks to provide a deeper 
analysis of the purpose or legislative history of complex features of such amalgamated 
national law must have a comparative component. Furthermore, while in the past legal reforms 
were frequently based on ‘borrowing’ from big national jurisdictions such as France, Germany 

48	 ELI-UNIDROIT Model European Rules of Civil Procedure (2021).
49	 See Dominik Düsterhaus, Constitutionalisation of European Civil Procedure as a Starting 

Point for Harmonisation?, in The Future of the European Law of Civil Procedure. 
Coordination or Harmonisation? 69–88 (Fer nando Gascon Inchaust i & Bur khar d Hess eds., 
2020).

50	 The most notable example is Regulation (EU) No 1215/2012 on jurisdiction and the recogni-
tion and enforcement of judgments in civil and commercial matters (Brussels Ibis – recast).

51	 Regulation (EC) No 861/2007 on European Small Claims Procedure.
52	 Regulation (EC) No 1896/2006 creating a European order for payment procedure.
53	 Regulation (EU) No 655/2014 establishing a European Account Preservation Order Procedure 

to facilitate cross-border debt recovery in civil and commercial matters.
54	 See e.g. Directive 2008/52/EC on certain aspects of mediation in civil and commercial 

matters.
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or the USA, today’s process looks more and more to international sources.55 For reasons of 
principle – or policy – the work on procedural reforms within one jurisdiction increasingly 
gets inspired from the parallels with the rules and structures adopted at an international level.56 
Finally, after incorporation of apparently uniform supra-national procedural rules into national 
law, the interaction of ‘local’ and ‘supra-national’ rules may cause frictions, as the same rules 
may be implemented in rather different ways.57 To prevent this from happening, adequate 
comparative analysis is needed before, during and after legislative changes. Exploration of 
the interaction of national, supra-national and international procedures and procedural rules 
thereby makes a whole new field for comparative research of civil procedure, with the great 
possibilities of practical application in legislative projects and legal practice.58

VII	 OBJECTIVE EVALUATIONS BASED ON QUANTITATIVE 
INDICATORS

The majority of comparative studies devoted to civil procedure are based on qualitative assess-
ments. The academic study of civil procedure pays most attention to principles, values and 
rules, often relying more on experience and common sense of the author than on quantitative 
indicators. In the past, reliable quantitative data was not easy to be found and the available 
sources were limited to national court services and ministries of justice. Such information was 
collected based on divergent methods and was often inadequate for the purpose of systematic 
comparative research.

Globalization, integration processes and technological development changed this situation. 
Quantitative data on justice systems and pending proceedings is much more available, and 

55	 The influence of national and international sources has been the topic of many com-
parative studies. See e.g. C.H. van Rhee, Dirk Heirbaut & Marcel Storme (eds.), The 
French Code of civil procedure (1806) after 200 years (2008); Masahisa Deguchi & 
Marcel Storme, The Reception and Transmission of Civil Procedural Law in the 
Global Society (2008); Walther Habscheid (ed.), Das deutsche Zivilprozessrecht und 
seine Ausstrahlung auf andere Rechtsordnungen (1991); Walter Rechberger, Die Ideen 
Franz Kleins und Ihre Bedeutung für die Entwicklung des Zivilprozessrechtes in Europea, 25 
Ritsumeikan Law Review 101–10 (2008); Miklós Kengyel & Viktória Harsági (eds.), 
Einfluss des Europäischen Zivilverfahrensrechts auf die nationalen Rechtsordnungen 
(2009); Martin Ahrens, Volker Lipp & István Varga (eds.), Europäische Zivilprozessrecht. 
Einfluss auf Deutschland und Ungarn (2011).

56	 An example of borrowing from such sources can be found in Western Balkans countries 
which are awaiting EU accession. There, almost every procedural reform is legitimized by the 
adoption of EU standards, which occasionally results in random copying of the rules and institu-
tions from EU and other ‘Western’ instruments. Without proper comparative studies, this often 
results in inappropriate and undesirable consequences.

57	 A recently completed European project ‘EFFORTS’ assessed the interaction of the EU regu-
lations on the recognition and enforcement of judgments with national legislation and practice in 7 
member states. It was found that local implementation greatly differs in many aspects. See https://​
efforts​.unimi​.it/​ (accessed March 2024).

58	 See more on this, from a European perspective, in Anna Nylund & Magne Strandberg 
(eds.), Civil Procedure and Harmonisation of Law (2019).

Alan Uzelac - 9781786434418
Downloaded from https://www.elgaronline.com/ at 09/25/2025 09:01:37AM

via free access

https://efforts.unimi.it/
https://efforts.unimi.it/


Comparative studies of civil procedure  31

internationalization has brought convergence in the methods of collection and interpretation 
of quantitative indicators. Some international organizations, like the World Bank, developed 
their own database and issue regular reports on the functioning of national justice systems as 
a part of a broader study of regulatory environments for international business.59 International 
organizations such as the Council of Europe and the European Union also collect data on the 
functioning of national justice systems.

The most elaborate and comprehensive collection of comparable data was established 
within the European Commission for the Efficiency of Justice (CEPEJ). This body, set up 
in September 2002 by the Council of Europe, started bi-annual evaluation rounds in which 
the authorities and national correspondents of over 40 member states supply empirical data 
relevant for their justice systems. This data is collected under a uniform scheme and presented 
in the form of regular synthetic reports.60 There is also a dynamic internet database with an 
abundance of information on court systems, budgets, judicial professionals, efficiency of 
judicial proceedings and other matters.61

Since 2013, the European Union also began its quantitative evaluations, using statistical 
data and indicators to assess performance of the judicial systems of its member states. The ‘EU 
Justice Scoreboard’ is produced annually with a view to provide a statistical comparative tool 
on the efficiency of justice systems in EU countries.62

Comparative studies of civil procedure, objective indicators and quantifiable results of 
academic research offer new opportunities, but also bring new challenges. The availability of 
comparable datasets provides a unique resource on a regional (or even global) level, which 
offers both researchers and policymakers potentially invaluable information that cannot be 
ignored. But information collected on the basis of political goals, such as stimulation of 
policy reforms and identification of ‘good’ and ‘bad’ performers,63 calls for an independent 
reassessment of methodology and a cautious interpretation of data. This shapes a new role for 
comparative studies of civil procedure, to critically evaluate the quantitative indicators, place 
them in a holistic context, and contribute to interpretation of the collected data using a mixture 
of quantitative and qualitative methods.64

59	 Between 2004 and 2020, the World Bank regularly published its Doing Business reports on 
business regulations across 191 countries. The reports included quantitative indicators for each 
jurisdiction relevant inter alia for assessing how courts enforce contracts or resolve insolvency 
proceedings. See https://​archive​.doingbusiness​.org/​en/​doingbusiness (accessed October 2023).

60	 Reports are published at https://​www​.coe​.int/​en/​web/​cepej/​cepej​-work/​evaluation​-of​-judicial​
-systems (accessed October 2023).

61	 See CEPEJ-STAT, https://​www​.coe​.int/​en/​web/​cepej/​cepej​-stat (accessed October 2023).
62	 Cf. https://​commission​.europa​.eu/​strategy​-and​-policy/​policies/​justice​-and​-fundamental​

-rights/​upholding​-rule​-law/​eu​-justice​-scoreboard​_en (accessed October 2023).
63	 On the assessment of a ‘bad’ performer, see Remo Caponi, The Performance of the Italian 

Civil Justice System: An Empirical Assessment, 2 The Italian Law Journal 15–31 (2016).
64	 For some critical assessments see Adriani Dori, In Data We Trust? Quantifying the Costs 

of Adjudication in the EU Justice Scoreboard, 14 Erasmus L. Rev. 281 (2021); Al an Uzel ac, 
Harmonised Civil Procedure in a World of Structural Divergences? Lessons Learned from the 
CEPEJ Evaluations, in Civil Litigation in a Globalising World 175–205 (Xandra Kramer & 
C.H. van Rhee eds., 2012); Alan Uzelac, Efficiency of European Justice Systems. The Strength and 
Weaknesses of the CEPEJ Evaluations, 1 International Journal of Procedural Law 106–46 
(2011).
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VIII	 COMPARATIVE STUDIES BEYOND CIVIL PROCEDURE: 
THE CHALLENGES, OLD AND NEW

Civil procedure is not a static field. Across national borders, particularly in the last 50 years, 
civil justice and civil procedure started to transform at an unprecedented pace.65 Comparative 
research should therefore constantly be oriented towards the future and look beyond the 
traditional structures and dispute resolution methods which may soon get outdated. The most 
frequent topics in comparative studies of civil procedure are those provoked by the numerous 
challenges encountered by contemporary civil justice systems.

The challenges may be continually present – such as the challenge of insufficient speed and 
excessive costs of litigation. They may be of relatively recent origin – such as the challenge 
of processing of collective and diffuse claims in cases of mass damage, and infringement 
of consumer rights or environmental threats. They may also be fairly fresh – such as the 
challenge of technological development (for instance, digitization and the use of artificial 
intelligence in the adjudication process). Some of the challenges deal with the very identity 
of the discipline, questioning the borders and objectives of civil procedure in modern soci-
eties. Privatization tendencies challenge state justice services; alternative dispute resolution 
challenges formal decision-making processes. Comparative research of these challenges is 
increasingly future-oriented and looks beyond the customary borders of civil procedure. The 
following sub-sections provide a brief survey of the most frequent topics in contemporary 
comparative research.

A	 The Origin of Modern Studies: The Overarching Challenge of Access to Justice

In recent times, there is a growing awareness that the slowness and costs of litigation in state 
courts have become an obstacle to access to justice. One of the first significant worldwide 
comparative procedural projects is the ‘Florence Access-to-Justice Project’ of the 1970s.66 
Its multiple-volume series sorted access to justice into three waves: the first dealing with 
development of legal aid systems as a response to economic obstacles in access to justice; the 
second addressing the rise of collective litigation; and the third promoting alternatives to state 
litigation in the form of alternative dispute resolution (ADR) – arbitration and mediation.67

These early studies from the 1970s raised issues which were much ahead of their time. The 
‘waves’ diagnosed in the Florence project in fact became the object of intensive comparative 

65	 See more in Alan Uzelac (ed.), Transformation of Civil Justice. Unity and Diversity 
(2018).

66	 Bryant G. Garth & Mauro Cappelletti, Access to Justice: The Newest Wave in the Worldwide 
Movement to Make Rights Effective, 27 Buffalo Law Review 181 (1978); Maur o Cappel l et t i, 
Bryant Garth & Nicolò Trocker, Access to Justice. Variations and Continuity of a World-Wide 
Movement, 46 The Rabel Journal of Comparative and International Private Law 664–707 
(1982).

67	 Mauro Cappelletti (ed.), Access to Justice, 4 prts (1978–1979).
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studies only several decades later,68 fueled by the acute awareness of the crisis facing modern 
civil justice systems.69

B	 How to Afford Justice: Legal Aid, Alternative Financing, Group Litigation, 
Mediation

Technological development and global austerity policies70 augmented and slightly shifted the 
focus of the trends singled out in the Florence project. Legal aid in civil matters was judicially 
recognized as a human right71 but the lack of funds directed the efforts to overcome financial 
obstacles to surrogates – to mitigating measures, such as alternative funding for civil litigation 
(including contingency fees and third-party funding).72

The study of collective litigation and ADR remained an important part of comparative 
research. However, global acceptance and practical importance of both collective redress 
mechanisms and mediation remain very diverse. In the USA and Latin America (within a dif-
ferent organizational setting), the development of class actions and other forms of collective 
litigation is undeniable, although it is not without controversies.73 In Europe, however, the 
use of collective redress has been more limited despite the institutional efforts to promote it.74

Similarly, the interest in mediation and other alternative methods of dispute resolution has 
grown and ADR has gained on its visibility, but it is still under-used and its contribution to 
securing better access to justice is still limited in most jurisdictions.75 However, mediation has 
become an important topic of comparative legal research, and it is perceived as a propulsive 
domain for future development, in particular when combined with court litigation in the form 

68	 For recent research revisiting the access to justice challenges, including ADR, collectiviza-
tion and digitization of justice, as well as litigation funding, see Xandra Kramer et al. (eds.), 
Frontiers in Civil Justice: Privatisation, Monetisation and Digitisation (2022).

69	 For the ‘crisis’ label see Adrian Zuckerman (ed.), Civil Justice in Crisis: Comparative 
Perspectives of Civil Procedure (1999).

70	 The impact of austerity policies was the main topic at the XVth World Congress of the 
International Association of Procedural Law (‘Effective judicial relief and remedies in an age of 
austerity’, Istanbul, May 2015).

71	 In Europe, it happened after Airey v. Ireland 32 Eur Ct HR Ser A (1979): [1979] 2 E.H.R.R. 
305. For developments in America see Margaret Woo, Access to Civil Justice, 70 Amer. J. of 
Comp. L. 89–117 (2022 Suppl .).

72	 See Chris Hodges et al., Costs and Funding of Civil Litigation. A Comparative 
Perspective (2010); Mathias Reimann (ed.), Cost and Fee Allocation in Civil Procedure 
(2012).

73	 See Deborah Hensler et al. (eds.), Class Actions in Context: How Culture, 
Economics and Politics Shape Collective Litigation (2016).

74	 On recent developments in Europe see Astrid Stadler, Emmanuel Jeuland & Vincent 
Smith (eds.), Collective and Mass Litigation in Europe (2020); Alan Uzelac & Stefaan 
Voet, Class Actions in Europe: Holy Grail or a Wrong Trail? (2021). See al so Viktória 
Harsági & C.H. van Rhee (eds.), Multi-party Redress Mechanisms in Europe: Squeaking 
Mice? (2014).

75	 Compare Neil Andrews, The Three Paths of Justice. Court Proceedings, Arbitration 
and Mediation in England 306 (2012).
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of court-annexed mediation.76 Alternative forms of dispute resolution evolved from special 
sectors, such as consumer protection, developing special types of proceedings distinct from 
other manifestations of ADR. They became a special topic for regulation at the supra-national 
level77 and form a separate field of comparative research.78

C	 Outsourcing of Justice: Privatization and Automation of Judicial Services

The civil justice system is expensive for state budgets. The decay of the welfare state and 
the policies of austerity further contributed to the pursuit of alternatives to conventional 
civil justice, treating civil litigation as ultimum remedium, the last refuge available only if 
nothing else works. On the one hand, engagement of the costly and slow judicial apparatus 
of the state seems to be disproportionate for handling small and repetitive cases; while on the 
other hand, the tools of state judiciaries may be inadequate for big and complex cases with 
international elements. Therefore, by introduction of mandatory alternatives or by an increase 
in court fees,79 many types of disputes are today being steered away from the public justice 
system and directed to various private or semi-private dispute resolution services. This wave 
of ‘privatization’ of judicial services became in recent times an increasingly interesting topic 
for comparative studies.80

For small cases, ‘ADRs are often seen as an integral part of the policies aimed at improv-
ing access to justice’,81 which paved the way for a movement towards mandatory schemes 
of pre-trial communication or even mandatory mediation attempts.82 Seeking to decrease 
expenses, litigants are encouraged to deal with their disputes directly, without a costly engage-

76	 For such views, see Laura Ervo & Anna Nylund (eds.), The Future of Civil Litigation. 
Access to Courts and Court-annexed Mediation in the Nordic Countries (2014).

77	 See for instance EU legislation in this field (Directive 2013/11/EU on Consumer ADR and 
Regulation 524/2013 on Consumer ODR).

78	 See Christopher Hodges et al., Consumer ADR in Europe. Civil Justice Systems 
(2012); Rolf Stürner et al. (eds.), The Role of Consumer ADR in the Administration of 
Justice: New Trends in Access to Justice under EU Directive 2013/11 (2015); Pablo Cortés, 
The New Regulatory Framework for Consumer Dispute Resolution (2017).

79	 Increase in court fees is noted both in civil and common law jurisdictions. See Judith Resnik 
et al., Who Pays? Fines, Fees, Bail, and the Cost of Courts (2018), https://​law​.yale​.edu/​sites/​
default/​files/​area/​center/​liman/​document/​liman​_colloquium​_book​_04​.20​.18​.pdf (accessed March 
2024).

80	 Compare for recent discussions of the issue Loic Cadiet, Burkhard Hess & Marta Requejo 
Isidro (eds.), Privatizing Dispute Resolution: Trends and Limits. IAPL-MPI Post-Doctoral 
Summer School (3rd edn. 2019). Since 2006, the relationship between mechanisms established 
and controlled by the state and private mechanisms of dispute resolution has been the focus of 
a series of international conferences at the Inter-University Centre Dubrovnik under the common 
title ‘Public and Private Justice – Dispute Resolution in Modern Societies’.

81	 EU Commission (2002) Green Paper on Alternative Dispute Resolution in Civil and 
Commercial Law COM/2002/0196 final, para 9.

82	 For experiences with mandatory mediation in Italy, compare Elisabetta Silvestri, Too Much 
of a Good Thing: Alternative Dispute Resolution in Italy, 21 Nederlands-Vlaams Tijdschrift 
voor Mediation en Conflictmanagement 4 (2017), https://​doi​.org/​10​.5553/​tmd/​1​3863878201​
7021004007 (accessed March 2024).
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ment of lawyers (a ‘do-it-yourself justice’).83 Especially in regard to consumer disputes, 
a great number of dispute resolution bodies outside of state judiciaries emerged, from the 
ombudsmen84 (acting either as a public or private body) to various consumer mediation bodies 
and services.

The handling of consumer disputes is often assisted by new technologies. Dispute resolution 
is also being brought online, especially for consumer disputes and the automation of the ADR 
process.85 For online commerce, claims are rarely adjudicated, with many of them resolved by 
automated processes, often assisted by the use of artificial intelligence (AI). In the context of 
social media platforms, almost no disputes reach an open court process, as they are internally 
resolved by techniques of ‘content moderation’.86 Assessments of these trends range from 
very positive (‘providing informal, accessible, fast and cost-effective access to justice’) to very 
negative (‘development of a second-class and opaque process’, ‘justice behind closed doors’).87

For complex and voluminous international commercial disputes, the outsourcing of dispute 
resolution to private providers happened much earlier. Supported by successful international 
instruments such as the 1958 New York Convention,88 in the post-Cold War period inter-
national commercial arbitration grew progressively to become the most important dispute 
resolution method for international investment and large, politically sensitive commercial dis-
putes. International arbitration also provided a testbed for innovative and flexible procedural 
techniques, adaptable to the needs of state justice, prompting the research of civil procedure to 
regularly revisit developments in arbitration practice and litigation.89

Privatization of civil justice can also be seen in various non-contentious matters that used 
to be within the jurisdiction of the civil courts, such as enforcement of court judgments, the 

83	 A. Biard et al., Introduction: The Future of Access to Justice – Beyond Science Fiction, in 
New Pathways to Civil Justice in Europe. Challenges to Access to Justice (Xandra Kramer 
et al. eds., 2021).

84	 On the ombudsmen, see Christopher Hodges, Consumer Ombudsmen: Better Regulation and 
Dispute Resolution, 15 ERA Forum 593–608 (2014), https://​doi​.org/​10​.1007/​s12027​-014​-0366​-8 
(accessed March 2024).

85	 See Martin Ebers, Automating Due Process – The Promise and Challenges of AI-based 
Techniques in Consumer Online Dispute Resolution, in Frontiers in Civil Justice: Privatisation, 
Monetisation and Digitisation (Xandra Kramer et al. eds., 2022).

86	 See Catalina Goanta & Pietro Ortolani, Unpacking Content Moderation: The Rise of 
Social Media Platforms as Online Civil Courts, in Frontiers in Civil Justice: Privatisation, 
Monetisation and Digitisation (Xandra Kramer et al. eds., 2022).

87	 Biard et al., supra note 83, at 6–7.
88	 United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 

adopted on June 10, 1958, see https://​www​.newyorkconvention​.org/​english (accessed March 
2024).

89	 For example, international arbitration was one of the main topics of the X IAPL World 
Congress (Taormina 1995) where Peter Gottwald submitted a general report on the topic. See Peter 
Gottwald, in Andolina (ed.), supra note 41, 43–180. The 2005 conference in Warsaw was devoted 
to comparative research in the efficiency of litigation and arbitration, see Peter Gottwald (ed.), 
Effektivität des Rechtsschutzes vor staatlichen und privaten Gerichten (2006). In July 
2021, the first IAPL Taruffo lecture was delivered by Janet Walker on the topic ‘Going Virtual for 
Good: Lessons from International Arbitration’, discussing arbitration practice in video-conferenc-
ing and virtual hearings.
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keeping of registries of immovables or commercial companies, or the collection of uncontested 
debt. In the past few decades, some legal systems have transferred such non-contentious and 
extra-contentious work to private professions (bailiffs and notaries) and commercial providers 
(e.g. debt collection agencies), following the example of some Western European jurisdictions 
that have known such private agencies for centuries. As a general matter, civil enforcement 
became an important and frequent topic of comparative research in Europe,90 since, in 1997, 
effective enforcement was judicially declared to be an integral part of the right to a fair trial.91 
Various forms of provisional relief pending final determination of the dispute are also becom-
ing an increasingly interesting and important topic of comparative evaluations.92

Finally, in some countries, a forceful ‘ebb of litigation’93 and ‘demise of trial’,94 have 
directed the researchers’ attention to those other areas as well. Similarly, a general global 
trend of privatizing procedure or ‘contractualization of civil procedure’ which takes the form 
of parties negotiating and agreeing on procedure before state civil courts, is also seen in con-
temporary comparative studies.95

D	 Judicial Efficiency Revisited: The Case Management Movement

Despite privatization and outsourcing tendencies, state-run civil justice systems still have an 
essential function in dispute resolution that cannot be outsourced to external agents without 
major harm for democracy and the rule of law. The best response to slow and ineffective civil 
justice is not to transfer court work to external actors, but in the profound reform of the state 

90	 See inter alia Masahisa Deguchi (ed.), Effective Enforcement of Creditors’ Rights 
(2021); Wendy A. Kennett, Enforcement of Judgments in Europe (2000); C.H. van Rhee & 
Alan Uzelac (eds.), Enforcement and Enforceability. Tradition and Reform (2010); Mads 
Andenas & Burkhard Hess (eds.), Enforcement Agency Practice in Europe (2005).

91	 Hornsby v. Greece, 18357/91, ECtHR Judgment of March 19, 1997, 40.
92	 See Xandra Kramer, Harmonisation of Provisional and Protective Measures in Europe, 

in Procedural Laws in Europe. Towards Harmonisation 305–19 (Marcel Storme ed., 
2003); Rolf Stürner & Masanori Kawano (eds.), Comparative Studies on Enforcement 
and Provisional Measures (2011); Gilles Cuniberti, Les mesures conservatoires portant 
sur des biens situés à l’étranger (2000); Cameron Miles, Provisional Measures before 
International Courts and Tribunals (2017).

93	 On Prozessebbe in Germany, see Armin Höland & Caroline Meller-Hannich (eds.), 
Nichts zu Klagen? Der Rückgang der Klageeingangszahlen in der Justiz. Mögliche 
Ursachen und Folgen (2016); for the same trend in Austria, see 07–08 Österreichisches 
Anwaltsblatt, 440–84 (2019).

94	 For the USA, see John H. Langbein, The Demise of Trial in American Civil Procedure: How 
it Happened, Is It Convergence with European Civil Procedure?, in Truth and Efficiency in 
Civil Litigation 119–64 (C.H. van Rhee & Alan Uzelac eds., 2012); also John H. Langbein, The 
Disappearance of Civil Trial in the United States, Yale Law Journal 522–72 (2012).

95	 See Antonio Cabral, Designing Procedure by Contract: Litigation Agreements in 
Contemporary Civil Procedure, 9 International Journal of Procedural Law 363–80 (2019). 
See also Anna Nylund & Antonio Cabral (eds.), Contractualisation of Civil Litigation 
(2023). This topic was also covered at the 2022 general congress of the International Academy of 
Comparative Law, see https://​aidc​-iacl​.org/​asuncion​-general​-congress/​ (accessed October 2023).
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justice system and the reshaping of civil litigation to the needs of modern societies.96 The 
central notion of this research (at least in Europe and in Latin America) is the notion of case 
management.97

Case management became the emblem of the new philosophy of litigation based on pro-
cedural proportionality and efficiency – on reduction of excess litigation costs and undue 
delays.98 At the core of the case management movement in comparative civil procedure is the 
concept of a joint and shared obligation of parties and the court to contribute to a just, speedy 
and inexpensive process with an active monitoring role for the judge.99

These comparative studies deal with the efficiency of proceedings at the trial court level, i.e. 
litigation in first instance proceedings. In this stage, particularly important is proper planning 
of the proceedings, typically achieved through a division of proceedings in a preparatory stage 
and a main hearing stage, the setting of procedural timetables and calendars and preparing the 
pleadings and evidence for a concentrated presentation at the oral hearing.100 Efficiency and 
better monitoring of litigation are also aided by the use of new technologies. In particular, the 
COVID-19 pandemic contributed to a quicker introduction of digital means of communica-
tion, such as video-conferencing and online hearings.101

The trial stage is not the only part of litigation which is targeted by new procedural research. 
Appeals and other means of recourse against court judgments are also reviewed in the light 
of the new movement.102 An especially important role in procedural reform is played by the 
highest courts in the civil justice system who can either lead or hamper procedural reforms. 
Therefore, in the recent period several conferences and studies have been devoted to the com-

96	 Global reforms aimed at accelerating civil justice were one of the topics of the First IAPL 
Congress, see Jack Jacob, Accelerating the Process of Law, in Towards a Justice With a Human 
Face 303–42 (Marcel Storme & Hélène Casman eds., 1978); for regional aspects see also Paul 
Oberhammer (ed.), Beschleunigung des zivilgerichtlichen Verfahrens in Mittel- und 
Osteuropa (2004).

97	 On this term and how it became ‘fashionable’ in comparative legal studies in Europe, see C.H. 
van Rhee, Case Management in Europe: A Modern Approach to Civil Litigation, 8 International 
Journal of Procedural Law 68 (2018).

98	 See more in C.H. van Rhee (ed.), Judicial Case Management and Efficiency in Civil 
Litigation (2007); Ramón García Odgers, El Case Management in Perspectiva Comparada 
(2020).

99	 On obligations of the parties, their lawyers and the court in the UNIDROIT model rules and 
principles see C.H. van Rhee, Obligations of the Parties and their Lawyers in Civil Litigation: 
The ALI/UNIDROIT Principles of Transnational Civil Procedure, in Festschrift für Peter 
Gottwald zum 70. Geburtstag 689–99 (Jens Adolphsen et al. eds., 2014); Alan Uzelac, Towards 
European Rules of Civil Procedure: Rethinking Procedural Obligations, 58(1) Hungarian 
Journal of Legal Studies 3–18 (2017).

100	 See more in Laura Ervo & Anna Nylund (eds.), Current Trends in Preparatory 
Proceedings (2016).

101	 See Bart Krans & Anna Nylund (eds.), Civil Courts Coping with COVID-19 (2021).
102	 Alan Uzelac & C.H. van Rhee (eds.), Nobody’s Perfect. Comparative Essays on 

Appeals and other Means of Recourse against Judicial Decisions in Civil Matters (2014).
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parative study of the position and changing functions of supreme courts,103 as well as to the 
general impact of court structures on effective judicial management of civil cases.104

In the pursuit of efficiency and competitiveness, some court structures started to emulate 
the features of private dispute bodies. A new worldwide phenomenon is the rise of inter-
national commercial and business courts (sometimes also called ‘arbitral courts’).105 Such 
courts operate within the auspices of a national system of state justice but open their doors 
to interested users on an optional basis, just like arbitration courts. An important element in 
this new trend is the openness to the needs of the parties and the flexibility of the proceed-
ings, including the possibility to litigate in a foreign language (usually in English) with less 
restrictions regarding legal representation.106 International commercial courts are one of the 
forms of diversification and specialization of civil courts, although their ‘specialty’ is not 
clearly determined.107 Assessing specialization of the courts and judges in the context of new 
approaches to case management and court administration is another interesting topic of com-
parative procedural research.108

103	 The IAPL devoted several of its colloquia to this topic. See Pelayia Yessiou-Faltsi (ed.), 
The Role of the Supreme Courts at the National and International Level, Reports 
from IAPL International Colloquium (1997). Reports from the IAPL Gandia and Valencia 
Colloquium on this topic were published in Manuel Ortells Ramos (ed.), Los recursos ante 
los Tribunales Supremos en Europa. Appeals to Supreme Courts in Europe (2008). In 
2014, the Warsaw IAPL colloquium dealt with the functions of the Supreme Court – see Tadeusz 
Erecinski, Piotr Rylski & Karol Weitz (eds.), The Functions of the Supreme Court – Issues 
of Process and Administration of Justice (2019). See also Pablo Bravo-Hurtado & C.H. van 
Rhee (eds.), Supreme Courts under Pressure. Controlling Caseload in the Administration 
of Civil Justice (2021); Elaine Mak, Judicial Decision-Making in a Globalised World. 
A Comparative Analysis of the Changing Practices of Western Highest Courts (2013).

104	 See Peter Chan & C.H. van Rhee (eds.), Civil Case Management in the Twenty-First 
Century: Court Structures Still Matter (2021).

105	 See Bookman, Chapter 19 in this volume.
106	 See Stavros Brekoulakis & Georgios Dimitropoulos (eds.), International Commercial 

Courts: The Future of Transnational Adjudication (2022); Xandra E. Kramer & John 
Sorabji (eds.), International Business Courts: A European and Global Perspective (2019), 
also published as International Business Courts in Europe and Beyond, 1 Erasmus Law Review 
(2019).

107	 Marta Requejo Isidro, International Commercial Courts: Specialised Courts?, in New 
Pathways, supra note 83, 257–75.

108	 See Elisabetta Silvestri, Pros and Cons of Judicial Specialization, New Pathways, supra 
note 83, 245–55; Lawrence Baum, Probing the Effects of Judicial Specialization, 58 Duke Law J 
1667 (2009); Lawrence Baum, Specializing the Courts (2010); Alan Uzelac, Mixed Blessing of 
Judicial Specialization: The Devil is in the Detail, 2 Russian Law J. 146–63 (2014).
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IX	 CONCLUSIONS: COMPARATIVE CIVIL PROCEDURE 
AND THE INTEGRAL DIGITAL FUTURE OF DISPUTE 
RESOLUTION

In this chapter, comparative studies of civil procedure were presented through different 
perspectives and different topics that contributed to the development of this discipline. The 
presentation is not exhaustive, since new topics and new challenges to civil justice systems 
arise almost on a daily basis.

What will the civil justice of the future look like? Comparative studies of civil procedure 
can help find an answer to this question, and they can also help in shaping the civil procedure 
of the future by policymakers and legislators. ‘Truly fundamental’ reforms are rare, but 
they are also the product of similar forces and motives. Challenges to civil litigation in the 
nineteenth and twentieth century were comparable, and therefore the solutions drawn from 
comparative research could work in various environments – as shown by the broad receptions 
of reforms of Franz Klein or Lord Woolf. Challenges of the present time are also similar or 
the same for most countries, and therefore universal solutions are not unimaginable. They 
will certainly include, amongst others, a digital component as the most recent global trend 
presupposes ‘an integrated online structure that allows anyone, whether represented or not, to 
follow a clearly signposted online path towards the effective, affordable and speedy resolution 
of their dispute’.109

Will this be a formula that will a quarter-century after Woolf’s Access to Justice, become 
a new paradigm for the transformation of civil justice systems? Or will it fail, paving the way 
for the further atomization and privatization of dispute resolution that will make conventional 
structures of civil justice largely irrelevant? These questions will be answered by comparative 
studies of civil procedure that will need to provide – once again – a bridge between the past 
and the future of civil litigation.

109	 Geoffrey Vos & John Sorabji, Digital Technology and Holistic Dispute Resolution, in 
Delivering Justice. A Holistic and Multidisciplinary Approach 248–49 (Xandra Kramer, 
Stefaan Voet, Lorenz Kodderitzsch, Magdalena Tulibacka & Burkhard Hess eds., 2022).
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