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it has long beon recognized that formal reguivenients regarding arbitraiion agreements, as ithe
are (/tf[h’td’!i? the 1958 New York Coivention on Recognition and Inforcenent of Fareign Arbitr m’
Avards and the UNCITRAL Model Lenv on Tuternational Conunercial Arbitration, need harmonio-
o with the contemporary commerciod praciices. I vear 2000 the Working Growp on drbitration
of the UNCITR AL started 1o debeaie a passible revision of the Are. 7. of the 1985 UNCTTRAL Meodel
Lanw dn 2003, this wark was still not finished This puper ¢ wploves the roots of the inifiotive to revise
WHHen form reqrirements, presenis cases and problon areus, coined Suggests reasons whn this initia-
tive s s far failed o overcome gl impedimenis and achicved consensus.

I. Written form provisions: history of success or history of
failure?

It is widely held that the UNCITRAL Model Law on Internationa! Commercial
Arbitration (hercinafter MAL) was a great success, [t is certainiy true that the past
20 years have confirmed the authority of UNCITRAL as the principal stundard-
setting body for international commereial arbitration, and insofar we s peak about
the history of success. The subject of this paper is the work of the UNCITRAT. on
the revision of Art 7(2). This is the weli-known provisions regarding the written

form of the arbitration agreement that reads in full text as follows:
“The arbitration agreement shall be inwriting. An agreement 15 in writing it s contained in a docu-
ment signed by the partics or inan exchange of letiers, telex, telegrams or other means of telccommuni-
cation which provide a record ol the agreement. or inan exchange of stetements ol elaim and defence in
which the existence of an agreement is alicged by one party and not denicd by another. The relerence in

acontract te g document L(mmininﬂ anarbitration clause constitules an arbitration HUICement prov ldcd
that the contract is in writing and e reference is such uy 1o make that clause part of the contract.”

Dr.se, Alan Uzelac, Professor, University of Zagreb. Fuculty of Law.
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Speaking about the success of the MAL and the written form requirement, we may
note a certain contradiction. perhaps a contradiction inherent in every success.
Each success story assumes the end of the process, but the process never ends, As
suceessful a document may be, there is always a room for improvement  and this is
precisely what is currently going on with the MAL. After 20 years of'its enactment,
the Commission is engaged in attempts 1o revise and refine some of its provisions,
inter alia regarding the provision that requires the arbitration agreement to be in
writing. Nohiesse obfige: the success obliges, and requires turther successes. In this
presentation, we will start with the question whether the work of the UNCETR AT
on the writing requirement has been cqually successlul. At the end. we would like
to make some predictions about the future results of the work of the UNCITRAL
in this arca, and the prospeets of its future impact on the national legislation and
the practice of intcrnational arbitration.

The starting observation may be that the work on the revision of onc single para-
graph of the MAL until now lasts as long as the production of the whole new Modcl
Law. Let me start with a bricf chronology of the attempts to revise the Art 7(2).
11 Some suggestions tor revision of Art, 7(2) MAL

Exactly 10 years ago, in 1995, Neil Kaplan QC held his Goff lecture in Hong Kong,

asking “is the need for writing as expressed in MAL out of step with commercial
practice™

In a subsequent speech in Beying, Kaplan argued for the revision of Art, 7(2) and
asked a frequently cited question:
“Ianarbitration clause is contained within an otherwise binding agreement why should it be necessary
fo b able to point to a signature or 1o a written record of the agreement? Contracts involving millions
ol dollars are ereated in this way and it is pennissible to ask what is so special about e arbirarion

cliause o require it to comply with Arncle 72707

Even belore that, in 1993, the provision of the Art 7(2) was criticized by one of
the *founding fathers™ of the Model Law itself — at the 1993 ICCA Conference in
Bahrain, the then Seerctary General of UNCITRAL Gerold Herrmann expressed
his personal view that the writing requirement for the arbitration agreement is out-

Kaplan. N, “1s the Need For Writing as Txpressed in the Nev York Convention and the Mode]
Law Out ol Step with Commercial Practice™, 12 Argirrarion ISvirsanmas 27 (1996), P, 44-
45,

Kaplan, N.. *The Medel Law in Hong Kong™ in: CIETACICCA Papirs x5 INTERNATIONAL

Conmere tar Arprrratioxn (Arbitration Researcl Institite China Chamber of International Com-
meree. 19973, 495 at p. 510,
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dated. and that it has to be replaced with full [rcedom of form.* Herrmann repeated
this position in his 1998 Freshficld Lecture devoted to the various proposals (or the
new model legislation on international commercial arbitration.?

somce other leading arbitration practitioners suppoerted these views. One important
endorsement of this position was expressed by Marce Blessing at the 1998 1CCA
Conference in Paris, when he argued that in-writing requirement for the arbitration
agreement has (o be examined from an international standpoint, through the eyes
ol the businessmen and parties engaged in international business and trade. In this
conlext, his conclusion was that the MAL provisions on written form (as well as
provision of most national laws) are “harsh, inflexible and not geared to 1ake into
account the very particular circumstances™’

ITl.  Problems with written form: various factual situations

The problem arcas to which these reputable arbitration practitioners pointed dealt
with a number of factual situations and examples. Some of the most visible exam-
ples dealt with the various situations in which the parties disputed the vatidity of
the arbitration clausc due te lack of form. One of such situations related to cases
where a party tacitly or orally accepted a wrillen purchase order that contained
an arbitration clause, subsequently arguing that the arbitration clause is not valid
sinee 1t was not contained in a document signed by the parties. Similarly, in some
cases the main contract was agreed upon orally, but was subscquently confirmed
in writing. expressly confirming the arbitration as well (written sales confirma-
tions). Some of the situations dealt with the specific areas and methods of business,
cspecially in the maritime context. For instance, the issue of written form of the
arbitration agreement occurred often in relation to bills of lading or in cases when
urgency prevented the partics from using written form. The latter cases include an
orally concluded contract referring to written gencral conditions (e.g. maritime sal-
vage contract concluded orally through radio with a reference to a form of salvage
such as Lloyd’s Open Form). Other situations mentioned related to certain brokers’
notes, and other instruments or contracts transfcrring rights or obligations to non-
signing (hird parties. e.g. transicr of contracts, stipulation pour autrui, implicit

Herrmann, G, The Arbitration Agreement as the Foundation of Avbitration and 1ts Recognition
by the Courts™, in I[CCA Congress Serics No. 6 {ICCA Banras Conprrexer 19939, po 41 atpp
45-46,

“Does the World Need Additional Uniforn Legislation on Arbitration?™ - 'I'he 1998 Freshficlds
Lecture, ArmTrRATION [vriraarionar, Vol 153 No. 3 (19990, pp. 211-236.

Blessing, M., “The Law Applicable to the Arbitration Clause™ 1CCA Congress serics no. 9
(ICTA Paris Conririnen 1999), ppo 168-18K,
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extension of the application of the arbitration agreement to persons who were not
cxpressly parties thereto and similar. All these factual situations were depicted as
quite usual trade and business techniques in which arbitration is also customary.
Yet, in concrele cases. courts often found that the arbitration agreements concluded
in such factual situations do not comply with the formal requirements. I arbitra-
tion was already concluded by a decision on the merits, the consequences were, of
course, disastrous - setting aside or refusal of enforcement of the award.

IV.  Diverging opinions of courts in rcported case law: two
approaches

In the reported cases that deal with the in-writing requirement we can clearly
separale Lwo kinds ol cases. One group of cases relates to the cases that have
demonstrated an inclination to interpret broadly the writing requirement. Better,
one could say that this, first group of cases include courts that have done cvery-
thing possible to save the validity of the agrcement. In this pro-arbitration bias
some of the courts did even more than that, employing — as Gerold Herrmann said

“highly ercative constractions™ (lor instance, interpreting NYC insotar that the
requirement of signed document relates only (o a submission but not 1o an arbitra)
clauses — so US Court of Appeal, Fifth Circuit).* The other types of cases include
the courts that have employed a stricter interpretation of the text. employing more
grammatical analysis and plain reading of the legislative texts, either in relation to
NYC, or 1o domestic law basced on the MAL.

Llaborating on these two types of approaches, we will not have an opportunity to
present a plentitude of cases. First of all, there are not so many cases reported at
all. Tf we take that a representative (although not yet finished) source of cases that
relate to the application of the MAL is the UNCITRAT. Digest of casey’, we may
note that the Digest contains surprisingly little cases in respect o wrillen form
requirement. In fact, in respect to Art 7(2) the Digest is astonishingly uniform: it
consisis of very many Hong Kong cases, and practically nonc of the cases from the
other jurisdictions (with the exception of two Canadian cases). On the other hand.
the ICCA Ycarbook and the commentary of the NYC are indefinitely richer in this
respect, but they are related to the application of 1958 NYC and not directly the
topic of this paper. Thercfore, we will stick to two cxamples that may be indicative
for the first and the second group of cascs. They are intentionally picked up as the

0

Herrmann, op. cit. (footnote 3), p, 46.

Sce Drarr Digrst on mHE UNCITRAL Mo Law 0w INTERNATIONAL COMMERCIAL ARBITRATION,
a document officially presented at the RIZ/DIS/UNCITRAL Conference in Cologne (March
3-4, 2005} expected to be published soon by UNCITRAL at hitp:/www.uneitral org/uncitral?
enfease law/digests.html.
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cases thal may run against some unfounded prejudices, e.g. the prejudice that the
common-law jurisdictions are “liberal”, “progressive™ and “pro-arbitration”, and
that Continental jurisdictions arc “conservative” and “formahst™,

Therefore. as the example of the fivst, in fovorem arbitrarii approach, we would
select a Swiss decisions that is today over 10 years old, the decision in the case
Compagnie de Navigation ef Transports SA v, MSC - Mediterranean Shipping
Company (Swiss Federal Court).” In this decision, the court dealt with the bill of
lading that referred Lo an arbitration clause, but was not signed by onc ol the par-
tics. The court concluded that arbitration clause was valid although the shipper had
not signed the bill of lading. The Court reasoned that. “due to the development of
modern means of communication, the distinction between signed and unsigned
documents is 1o be approached m a less strict maaner™ In the same decision, the
Swiss court also expressed the view that the NYC has to be interpreted dynami-
cally, in the light of the more modern provisions of the MAT..

The second approach may be illustrated by a 1999 decision of the US Court of
Appeals (Fifth Circuit) in the casc Kahn Lucas Lancaster v. Lark international.
Here, the US Court decided that an arbitration ctause contained in the Purchase
Order that was not signed by one of the parties was not valid. Tn finding that, the
court concluded that “both the construction of the original languages of the Con-
vention and its drafting history showed that Art. 1T of the Convention required
that the contract containing the arbitral clause be signed.” 1t is important to note
that this decision, made on 29 July 1999, almost coincided with the session on the
UNCITRAL Commission al which it was decided that the work on revision of the
Art. 7(2) be commenced (actuaily, it comes two months later). Just to emphasize
that this is not an isolated decision, and that only US courts make such decisions,
we may mention one similar Norwegian decision from 1999 in which the court of
appcal refused to recognize an arbitral award rendered in London because the ex-
change of c-mails, in the view of the court, did not satisfy the writing requircment
of the New York Convention.’

V. The work of the UNCITRAL on the revision of writing
requirement provisions

Such decisions (and the critical comments by the arbitration practitioners) were the

background of the latest UNCITRAL efforts. A brief recapitulation: on 10 June
1998, in the same year when Herrmann held his Freshficld lecture and Blessing
Relevant excerpts in (1995) 13 ASA Buirenes, pp. 503-511, at p. 508: sce also 121 Arrivs pu
Trisuxarn FEpErAL (1993), pp. 38-46; as well as htipfwww.kluwerarbitration.com.

Q)

Halogaland Court ol Appeal, decision of Aug. 19. 1999,

I15




Alan Uzelac: Wrilten Form of the Arb. Agr. Croal. Arbit. Yearb, Vol. 12/ (2005). pp. 111123

held his speech al ICCA Conference, a special commemorative New York Con-
vention Day was held in order to cetebrate the fortieth anniversary of the Conven-
tion on the Recognition and Enforcement of Foreign Arbitral Awards." At this
conlerence it was concluded that “the problems arising from the requirement that
arbitration agreements be in written form have oflen been described as diflicult
and frustrating”, Officially, the revision of the Art 7(2) of the MAL was put on the
agenda of the UNCITRAL at the 32 session of the Commission in 1999, when
a Secretariat document on possible future work was debated." At this session. it
was decided that requirement of written form tor the arbitration agreement will be
onc of the three items that would have to enjoy priority, A working group of the
UNCITRAL commenced its deliberations on the form of the arbitration agrcement
in March 2000, by discussing a comprehensive study prepared by the Sceretariat, 2
Deliberations continued in November 2000, and May 2001." Alter a pause that
was caused by discussions of the medcl provisions on conciliation, the working
group continued its work in March 2002." From 2002 to 2005 the working group
held several scssions discussing other issues, mainly the interim measures of pro-
tection. The work on the UNCITRAL on the writing requirement was resumed at
the autumn session ol the Working Group, in October 2005, but no final result was
reached it was decided to postpone discussions until the 44" session in New York
in January 2006.

To sum up: aller more than 10 years of initiatives, and more than 5 years of work,
the UNCITRAL has still not produced the text of the revised Art 7(2) of the MAL.
Meoreover, it has still not decided in which form will the revision of this provision

ol only onc paragraph of the Model Law — be enacted. In the meantime, a whole
new model law (on conciliation) was drafled, deliberated and finalized, at only
three sessions of the Working Croup. Does this mean that, within the grand success
story ol the Model Law, there still may be one small chapter that can be described
as somcething less than success?

W See rRocrrnas 0 TE Nsw Yors Convinnion Day Corcoouisy, “Enforcing arbilration awards
under the New York Convention: cxpenence and prospects”. New York, May 1999,

Possible future work in the wrea of international commuercial arbitration. Note by the Secretariat,
A/CN9460, 6 April 1999,

Possible uniform rules on certain issucs concerning settlement of commercial dispules: con-
ciliation, interim measures ol protection. writlen lorm for arbitration agrecment, Report of the
Secretary General  Addendum, A/CN O/ WG LW P08 Add 1L

See Report of the Working Group on Arbitration, 33rd sesston, A/CN.9/485,
See Report of the Working Group on Arbitration, 34th session, A/CN.9/487.

See Report of the Working Group on Arbitration, 36th session, AJCNA/S08,
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v1. The reasons for difficultics: the inherent problems of writing
requirement in respect to arbitration agreement

There are several reasons why the UNCITR AL was experiencing difficultics in re-
vising Art 7(2). Some of them are inherent in the curtent provisions containing the
writing requirement, and some ol them are exiernal, T.ct us start with the internal
or inherent problems of the writing requirement as expressed in the UNCITRAL
Model Law and New York Convention.

The first problem  the inherent one — may be obvious from the already quoted
factual examples and doctrinal eriticisms. This is the (ension that cxists between
the form requirements in respect to the main agreement, as opposed to the form
requirement for agreements on dispute resolution mechanisms. In short, there s
an obvious discrepancy between the provisions en the form of the main contract
{that is in normal course of business mostly not subject to strict - or any formal
requirements), and the formality necessary for the validity of the dispute resolution
clauses. Only in passim it may be noted that this is not something that is peculiar
to arbitration clauses  in many laws, it is required that all choice of forum clauses,
including the jurisdictional clauses that point to particular courts, be in writing.'

Another remark: the tension between the form requirements for the main contract
and the arbitration clause is, in fact, the negative [ace of the severability doctrine. It
is widely accepted thai the main contract has an independent fate from the arbitra-
tion clause - ¢.¢. it could be found that the main contract is nult and void, but that
the arbitration ¢lause contained in 1t survives and continues to be valid. However,
in some of the mentioned cases, the situation is exactly the opposite: it could be
found that the main contract is perfectly valid and operative, but that the arbitra-
tion clayse contained in it is invalid, because it does not comply with the writing
requirement. 1t is interesting to note that, while the first situation is indisputable,
the second is constantly raising concerns in arbitration circles.

The sccond inherent problem relates to the fact that there is still no universal con-
sensus with regard to full deformalization in respect to arbitration agreements.
Gerold Herrmann may be an avani-garde example of those who advocate the prin-
ciple of consensualism, or — as he says  ihe statute of liberty in respect to form of
arbitration agrecement. Of course, life would be indefinitcly simpler it we could cut
down the problem of the form of arbitration agreement (o a binary common-scnse

" We note that only hecause this complicates the problem, 16 formal rules are relaxed only in
respect Lo arbitration clauses, this may create apparent inconsistency of treatment in relation
1o other dispute resolution clauses, ¢.g. clauses providing jurisdiction ol a particular national
court,
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dilemma: either we accept only agreements in writing, or we aceept also other

types of agreements, e.g. oral agreements. Had the question been formulated in
such a way (writing or not writing: fermality or informality: to be or not to be), the
UNCITRAL would have nat undergone all the trials and tribulations of endless
discussions during 5 years of its work. Yet, during all of this time, the Working
Group on Arbitration has constantly repeated the same relrain: writing requirement
as it now stands 1s too rigid and inflexible hus it is still not time to accept “pure
oral™ agreements as well.

S0, the whele problem was targely contained in finding the appropriate definition
of writing. Writing: yes! - But what does writing mean? How should we define in-
writing requircment that would correspond to the requirements of modern life and
contemporary business and trade? tlere, another inherent problem of the writing
requirement comes into play.

From the very beginning, the obscrvers have criticized the way in which both MAL
and NYC define the writing requirement as unelear and inconsistent. As it was {i-
nally stressed in the documents of UNCITRAL. both texts  Art T2y MAL and 11
(2) NYC - want to achicve more than they could apparently can. Namely, instead ot
dealing exclusively with the issue of form of the arbitration agreement, both docu-
ments — willingly or unwillingly — mix this problem with the substantive issues
related to the agreement. The language of Art 7(2) or IT (2). insofar as it speaks
about the “exchange™ (of letters, telegrams ete.), mixes the form of the agreement
and the way the arbitration agreement comes about (i.e. Its formation).

Perhaps because of this lack of clarity in the very initial documents {starting with
1958 NY('), the points mentioned in the context of'the MAL 7(Z) often transgressed
the formal issucs. Many situations mentioned — stipadation pour autrud, group of
contracts, binding third partics  in fact do not have anything to do with the form
of the arbitration agreement, Yet, as the issue of form was opened. it scems that
many arbitration practitioners understood this as invitation to solve a number of
open problems of substantive contract law.

Even when focusing on Art 7(2) in its formal meaning, we may ask “shich form™?
A number of jurisdictions are familiar with the distinction of the written form as
a condition to validity of the agreement ( forma ad solemnitateny and the written
form as a means to ensure proof of the cxistence of the agreement only (former ad
probationent). Now, the text of Art 7(2) MAL is also ambiguous in this respect,
as well as its understanding in various jurisdictions. For instance, the words “ar-
bitration agreement shall be in writing”™ (and not “shall be evidenced in writing™)
as well as the words “contained in a document signed by the parties ete” (and
not “evidenced in such a document) may indicate that the MAL had intended
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to provide “solemnity” requirement — req uircment tor sub:ita'r?t]i:«'c Vah,dl:[}; ((,)fl :::2
agrecment. On the other hand, the words “mcaps... lbat plo\«lcchljrtecl,gi:; | e
agreement” could support the opposite conclusion (strcn'l%lhcni “y the fact the
tl"Te word “recard” was Into some languagcs translated as “proof™}".

Another aspect, connected (o the cgmbi nation of the wish to achict«"c 'cll“l’C\«’O?L’llti(sll'l-‘
ary change™ in treatment of arbitration i—lg.rcen.wnls {words of some delegates d' .u‘
340 geasion of the Working Giroup on Arbitration) and the cgnsgnsus that the words
:‘arhitration agreement shall be in writing” have 10 be maintained, led lp another
interesting inconsistency. Namely, during the work of the UN(?ITl.i AL, it I?ccamc
i]]creﬁ&ing]y clear that the new definition of writing is so broad that it would include
oral agreements as well. This paradox was best described by a hu'morous e‘X]J-ICS;
sion by Gerold Herrman, who reminded us ahout the “lz-m-’ypl"s defight E)Fa fiction _
and cémpared the new understanding ol in—writmg I'rsquu'crfwnt to T()l'lllLlli-l.S of
some common law contracts: “for ihe purposes of this law, Easter Buiny mieans
Santa Clans™ " Some definitions in the new proposals expressed (and sgppou“ted). in
the UNCITRAL Working Group on Arbitration stretch pretty far the imagination
of continental lawyers. Let us only take a look at onc part of the proposa}l ﬂm.l wals
the basis lor the 43" session of the UNCITRAL Working Group on Arbitration m
Qctober 2005:

irati in writi “or the avoidance off . the writing requirement 18
“Arbitration agreement shall be in writing. [..] Fov the avoidance ol doubt. t . & ; 1 rement
met [.] notwithstanding that the [..] arbitration agreginent has been concluded ovallv. by conduct ¢

. S
by other means not in writing,

In a brief summary, this new definition now says that the definition of an “agrec-
ment in writing” (for the avordance of doubt) "includes a contrqct tha.l ‘is I?()lf c.01.1—
cluded in writing™. Tn other words, the contract is concluded in wrlAtmg, 11".1r E
concluded orally, provided that it refers to arbitration agreement that 15 c\qltmncd
wherever in the world in some textual form that can be later reproduced.™

e hh Iy . . i~ P - 4 3 . - ") ~1 ~
The transiation of the word “record™ as “doka=" {proof ) may be found in Ar 6 para 2 of the

Croatian Law on Arbitration, but alse in Croatian (and former Yugoslav) law previously in foree

see Art470 para 2 of the CCP (now derogated by LA).

Hervmann, ifid.

P Ser AJCN.G/WGTAWD 136, at 4 (excerpts Trom draft paras 2 and 5).

X This would. e.o lead us 1o conclude that a valid weitten agreement s concluded if one party
orally agreed \-:ith the other to apply the arbitration clause that is contained in some document
(rat w e1>?clr;1|'lcd and saved only on the hard disk ol s computer. Equally, that would lcad s o
conclude that partics have coneluded @ written agreement i they erally agreed on au‘bllrnlpll.
but their conversation was recorded by one side on a video or audio tape. Although we might
cven agree that in some of such cases it would be desirable not to invalidate mwh-agrca‘wncnls.
it s hard not o agree that this stretches prelty lar our customary legal understanding ol what a

Twritren agreement” s
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VIL.  The relationship between the MAL and the NYC: what should
be the strategy of change?

But, so far the fictions werc the least problem in the UNCITRAL Working Group,
because its members seemingly very readily aceepted this fictional approach as a
quite normal method Lo legislate legal concepts.® Partly, this may be attributed to
the strong influence of UK delegation. which was relying on the very similar fic-
tional approach from English law.” One even more difficult and so far unresolved
problen: {that was also the main reason why fictional approach was preferred o a
straightflorward oncy arises from the terplay between the 1958 New York Conven-
tron and the 1985 MAL,

Lt us return to our initial question aboul successes and [aitures. I the success
of the UNCITRAL Model law was seriously hampering the efforts of the UNCT-
TRAL torevise it isn't it true that the even more suceesstul older brother, the NYC,
may be much more serious obstacle? Could the efforts 1o achieve progress fall as
a victim of the most successful UNCITRAL instrument?

As we sec, the most part of the work of the UNCITRAL WG in the past five vears
was concentrated on the revision of the MAL 7(2). However, we may be tempted
to ask what is going to be achicved, even if' the MAL is going to be changed in the
near future. As we can sec, there is very little case law on the form of arbitration
agreement under MA L-inspired national legislation reported in the Digest, so the
real problems concern the application of the [T (2) of the NYC. Even if the MAL
will be changed. the NYC will remain the same. Only those countrics that will
adopt new rules of the MAL on written form will be able to profit, and even such
countries will prefit only for future cases. Of course. one may hope that the new
text of the MAT. would aftcct the interpretation of the NYC in the same manner
in which the Swiss Federal Court came to conclusion that the Convention has (o
be interpreted in the light of the current standards as expressed in the Mode] Law.
However. the optimistic faith in ability of bending the text of the norm by creative

1 Of course. the method of using lictions as tools 1o chunge existenl fw withou changing the
labels 15 not very Tanliar widely accepted in alt legal systems. The purpose ol ficlions 15 to at-
templ a smooth transition, By changig a “real™ meaning of a word {0 its fictitious oppusition. a
particular expression gradually starts to connote something radically different fromy its original
meaning — as is the case with “wriling” requirement. Yer. one of the more “strajght orward”
coneepls of kegislative change is to admit that the change is happening. to deseribe clearly s
purpose and to adopl it without a fictitious “camoullage™. Tn particular, using fiction ax a ol
for harmonizing legislation around the globe may be problematical, as this concept would be
extrenicly difficult to “sell” to o number ol jursdiction.

3

= Sec the English Avbitration Act 1996, s. 5(3y: “Wherc partics agree otherwise than in writing
by reference 1o terms which arc in writiog, they make an ugreement in writing”™.
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jnterpretation 18 not the enly possible approach. Those who believe in spill-aver cf-
fect and the power of interpretation (“interpretationalists”™) are faced by those who
believe that norms should be observed as they read (“normativists™). We need not
to speak about different legal cultures at all: even in the same legal traditions the
views may be different, as some U.S. decisions on the written lorm demeonstrate.

Therefore, the UNCITRAL had —and still has  a difficult choice to make between
various strategics how Lo change the current situation and bring more uniformity
and more harmony into this field. Here is a short list of the possible strategics,
and all - or almost all — were discussed at the sessions of the Working Group tor
Arbitration.

Now, what will happen? The UNCITRAL has still not completed its work, and it is
difficult to malke any predictions. At the Working Group session in Qctober 1995, a
radical alternative to the proposal based on the previous debates of the WG was pre-
sented by the Mexican delegation (“the Mexican proposal™).** Under this proposal,
the written [orm requirement is today a tformality that is no longer justified - the
tormality that may frustrate the legitimate expectations of the parties.™ Therefore,
under the Mexican proposal, the written form requirement should he tully omitted
from the MAL, leaving the determination of the existence ang content of the arbi-
(ration agreement as a sheer problem of proof — in the same sense as thisis the case
with the main contract. Thus, the proposal was essentially to delete cvery reference
to writing and replace the whaole Art 7 by only one simple provision:

“Anarbitration agreement 1s an agreement by e pariies (o submit to arbitration all or certain dispuies

which fiwve artsen or which may arise between them in respect ol a defined legal relationship. whether

contraetual or not

Although the Mexican proposal was in October 2005 not accepted by the Work-
ing Group, it received unexpectedly broad support by some delegations, [n a way,
some support that was given Lo it may be attribuied to the broad dissatisfaction
with the current “official™ proposal, which is rather complex, cumbersome and
artificial. Our impression was that such support (and the proposal itsclf) had a
certain “protest” character. requiring the next draft that would be clearer, simpler
and more straightforward.

See AVCNO/WE W ERET - Settlement ol commercial disputes - Preparation ol unilorm provi-
sions on written form for arbitration agreements - Proposal by the Mexican Delegation.

o Ibid, at 111,
= Ibid, at H1LA.
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VIII. Conclusion: prospects for future adoptions of new rules

It is hard to predict the future of the project on revision of the MAL provisions on
the written form of the arbitration agreement. We do not have a crystal ball to see
what will happen. But, we have the words of the Prephet — namely the opinion of
Geroid Herrmann expressed in 1998, According to his predictions — and they now
seem to be more probable than ever — there will be no change of the NYC. However,
the MAL shall undergo revisions — most likely in the form of some new chapters,
or of an UNCTTR AL Model Law Supplement. As (o the NYC, the mest promising
strategy seems 10 be the moderate one. Without change ol the Art 1 (2) and without
more intellectual gymnastics with the reintcrpretation of this provision, one may
attemnpt to use Art VIT of the Convention (maost favorable clause) in order to apply
more relaxed provision of the national law, TTowever, in this case, the national law
should also contain a full set of enforcement provisions that will replace the system
of the NYC entirely.

The final question of this paper relates to the prospects of future adoptions. At the
current stage of work of the UNCITR AT Working Group, itscems that the Group
will adopt a set of rather innovative and far-reaching norms, which might include
“a fiction of written orality™ — as we called it in one of our previous papers.™ As
already stated, the new rule that is currently being considered requires that arbitra-
tion agreement be in writing, but defines writing in the way that every oral agree-
ment that is referring to an arbitration clause that ¢xists in a written form {or cven
i any other form, c.g. as a recorded clectronic information) will be considered to
satisfy the condition of “writing™,

How probable is it that such new provisiens, if ever finally endorsed by the Com-
mission, are going o be accepted by the states (in particular, the states that have
alrcady adopted the Modcl Law)?

A number of countrics have already adepted rules that go beyond the current text of
Art 7(2) MATL. The list of such countrics includes Switzerland, Netherlands, Gier-
many, Singapore, New Zealand. England. Greece, Mexico and Croatia, However,
the law in these countries is still very far from the proposed text of the new Art
7(2) — and very far from the proposed method of introducing “fiction of writing”,
perhaps with the exception of English law. Are all these countries going to make
another step and change their laws in order to accept an even mare avant-garde ap-
proach ol the new model provisions? 1 would submit that this 1s not quite probabie,
and that il is even less probable if the UNCITRAL accepts a formula that is not

= Uyelac, “The Form o’ Arbitratton Agreement and the Fiction of Writlen Orality. [How Far Should
We Gio?™, Croat. Are. Yiarne, 82000, pp. 83-107.
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perfectly clear, simple and understandable. Certainly, we may have serious doubts
whether the current “Bugs Burnny™ fictitious {ormula (with a rather complex and
hardly readable text) satisties these requirements.

)

There is also another factor: now, in many of the states. the arbitration legislation
regulates cqually international and national arbitration. This may make adoption of
the new rules even more difficull, cspecially because many laws still provide rather
conservative requirement of written form for customary jurisdiction clauses that
prorogate jurisdiction to national courts. At a certain point, the contrast between
such rules and extremely relaxed rules in respeet to form of arbitration agreeiments
may become toe sharp to be acceptable...

All these challenges will face the Working Group when it 13 going (o resume its
discussions on the writlen form provisions. Fhe task is not easy. but on carlier oc-
casions the UNCITRAL has proven that it 1s able (o [ind wisdom and prudence to
complete hard assignments.




